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Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 4673 
VIRGINIA: 
In the Supreme Court of Appeals held at the Supreme 
Court of Appeals Building in the City of Richmond on Tues-
day the 27th day of November, 19'56. 
LONCEY CLEVINGER, 
against 
BULL CREEK COAL COMP ANY, INC., 
Appellant, 
Appellee. 
From the Circuit Court of Buchanan County 
Upon the petition of Loncey Clevinger an appeal and super-
sedeas is awarded him from a decree entered hv the Circuit 
Court of Buchanan County on the 21st day of July, 1956, in a 
certain proceeding then therein depending wherein Bull Creek 
Coal Company, Incorporated, was plaintiff and the petitioner 
and another were defendants; upon the petitioner, or some 
one for him, entering into bond with sufficient security before 
the clerk of the said Circuit Court in the penalty of five hun-
dred dollars, with condition as the law directs. 
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Received and filed 25th day of April 1952. 
J. L. LOONEY, Clerk. 
BILL IN CHANCERY. 
To the Honorable F. W. Smith, Judge of said court: 
Your complainant, Bull Creek Coal Company, Incorporated, 
respectfully represents unto your Honor as follows: 
(1) That by a certain deed dated on the 11th day of October, 
1902, of record in Buchanan County, in Deed Book X page_ 
173, John C. Clevinger and Sarilda Clevinger, his wife, 
granted to J. W. Chapman, Trustee, all of the coal in, upon 
and under a certain tract of land, situate upon the waters of 
Bull Creek in Buchanan County, Virginia, stated as contain-
ing 244.85 acres, together with mining and other rights and 
privileges in connection therewith, said tract of land being 
described as ''Tract No. Two (2)" in said deed and being 
therein described as follows: 
"Tract No. two (2). Beginning on the bank of Bull Creek 
at a sycamore, corner to Hamilton Clevinger thence up said 
creek with Bart Belcher N 88° 25' W 817 feet to a stake on 
right-hand bank of Bull Creek, S 71 ° W. 770 feet to a stake; 
N 32° 54' W. 272 feet crossing said creek to a white oak and 
ironwood on a cliff of rocks N 55° W 597 feet to a double 
chestnut oak on a point, N 41 ° 30' W 322 feet to a sourwood 
and chestnut oak on a point, N 13° 3(Y W 268 feet to a chest-
nut and black oak, N 30° E 219 feet to 5 sourwoods near the 
top of the ridge, N 20° W 155-1/:2 feet to a station, N 14° W 
245 feet to a locust on top of ridge, N 4° W 294 feet a chest-
nut oak, N 48° 14' W 485 feet to a poplar and maple N 67° 55' 
W 622-1/2 feet to a black pine, N 8° 05' W 1364 feet to a large 
chestnut on the dividing ridge between Conaway and Bull 
Creeks, and with said ridge, N 36° 30' E 707 feet to a 
page 2 ~ chestnut oak on the Conaway side, N 61 ° 43' E 
497-1/2 feet to a white oak and hickory N 74° E 
1128-1/2 feet to a lynn and sugar, corner M. R. Oquinn and 
with him, S 52° 30' E 289 feet to a chestnut; S 77° E 161 feet 
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to 2 sourwoods and dogwoods; S 30° 45' E 176 feet to a sta-
tion S 2° 30' ,v 225-1/,3 feet to 3 dogwoods; S 12° E 178-1/3 
feet to a sourwood and maple, S 38° 30' E 157 feet to a white 
and black oaks; S 12° E 207 feet to 2 sourwood and black oak 
on top of ridge, S 13° E 239 feet to 3 sourwoods and chestnut 
on top of ridge, and with same S 62° E 204 feet to 4 sourwoods 
and 2 chestnut oaks on dividing· spur corner to M. R. Oquin 
and Hamilton Clevinger and with latter down a ridg·e, S 
15° 05' W 270 feet to a double chestnut oak; S 33° 30' E 392 
feet to a chestnut oak on a knob, S 8° 30' E 403 feet. to a 
chestnut oak, S 50° 45' E 232 feet to a chestnut, dogwood and 
cucumber, S 17° 35' E 554-1/3 feet to two hickories, South 
194 feet to 2 black oaks, hickory and sourwood on a high point 
S 61 ° E 217-1/2 feet to a stake; S 40° 30' E 103 feet to a 
white oak S 22° 40' "\V 179~1;12 feet to two sourwoods, thence 
leaving top of ridge S 8° 1¥ W 1097 feet crossing wagon road 
to a sycamore the point of Beginning and containing t;wo hun-
dred-forty four & 85/100 acres and being the same land con-
veyed to the said John C. Clevinger by John Clevinger & wife 
by Lewis Clevinger & wife and others as shown by the records 
of said County.'' 
That said coal estate and the rights and privileges in con-
nection therewith, conveyed by said deed, were conveyed with 
covenants of general wa.rrantly of title and English covenants 
of title. 
A certified copy of the . aforesaid · deed is herewith filed, 
marked '' Exhibit No. 1'' and asked to be taken and read as a 
part of this bill of complaint. 
(2) That by a certain deed dated on the 10th day of July, 
1907, and of record in the Clerk's Office of Buchanan 
page 3 } County, Virginia, in Deed Book No. 33, page 573, 
J. W. Chapman, Trustee, J. S. Gillespie and others, 
granted and conveyed unto Bull Creek Coal Company, In-
corporated, the coal estate, and right and privileges in con-
nection therewith, which were granted and conveyed by the 
said John C. Clevinger and wife, to J. W. Chapman, Trustee, 
by the aforesaid deed of October 11, 1902. 
A certified copy of said deed of July 10, 1907, is herewith 
filed, marked, '' Exhibit No. 2'' and asked to be taken and 
read as a part of this bill of complaint. 
(3) That by deed bearing date on the 15th day of April, 
1912, and of record in the Clerk's Office of Buchanan County, 
Virginia, in Deed Bopk 45, page 435, John C. Clevinger 
granted and conveyed to Joseph Clevinger and Polly Ann 
Deel, a certain tract of land, situate on Bull Creek in Buchanan 
County, Virginia, stated as containing Two Hundred Acres 
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( 200), more or less ; excepting and reserving from such con-
veyance however, the coal and minerals theretofore conveyed 
by the grantor, together with the rights and privileges of re-
moval of same, certain marked timber and the exclusive right 
of control of said land in John C. Clevinger during his life~ 
time. 
A certified copy of said deed is herewith filed, marked, "Ex-
hibit No. 3" and asked to be taken and read as a part of this 
bill of complaint. 
It is alleged that the coal estate in and under said tract of 
land of two hundred (200) acres, conveyed by said deed of 
April 15, 1912~;w.as included in the coal estate, granted and 
conveyed to J,!W. Chapman, Trustee, by the aforesaid deed 
of October n; .. 1902, from John C. Clevinger and Sarilda 
Clevinger, his wife, and is now owned by your complainant, 
Bull Creek Coal Company, Incorporated. 
page 4 r (4) That by a certain deed dated on the 7th day 
of February, 1914, and of record in the Clerk's 
Office of the Circuit Court of Buchanan County, Virginia, in 
Deed Book 45, page 531, Joseph J. Clevinger and Alice Clevin-
ger, his wife, in partitioning with Polly Ann Deel, the afore-
said tract of two hundred (200) acres of land, situate on the 
waters of Bull Creek in Buchanan County, Virginia, which 
bad been conveyed to Joseph Cleving·er and Polly Ann Deel, 
by ,John C. Clevinger, by the aforesaid deed of April 15, 1912, 
assigned and conveyed unto the said Polly Ann Deel, a tract 
containing one hundred (100) acres of the two hundred (200) 
acre tract, such one hundred ( 100) acre tract being described 
in said deed of February 7, 1914; excepting and reserving 
from such conveyance however, the coal and minerals thereto-
fore conveyed by John C. Clevinger, together with the rights 
and privileges of removal of same, certain marked timber 
and the exclusive right of control of said land in John C. 
Clevinger during his lifetime. 
A certified copy of said deed of February 7, 1914, is here-
with filed, marked , "Exhibit No. 4" and asked to be taken 
and read as a part of this bill of complaint. 
It is here alleged that the one hundred (100) acre tract of 
land so assigned, granted and conveyed to Polly Ann Deel 
was a part of the aforesaid 244.85 acre tract of land, described 
as Tract No. Two (2) in the aforesaid deed of October 11, 
1902, from John C. Clevinger and wife, to J. W. Chapman, 
Trustee, and that coal estate in and under the said one hun-
dred (100) acre tract of land was granted a.nd conveyed by 
said deed of October 11, 1902, and is now owned by Bull Creek 
Coal Company, Incorporated, as hereinbefore stated. 
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(5) That by a certain deed dated on the 13th day of August, 
1914, and of record in the Clerk's Office of Buchanan County, 
Virginia, in Deed Book No. 45, page 546, Ben Deel and Pollie 
Ann Deel, his wife, granted and conveyed to S. A. 
page 5 ~ Clevinger and Victory Clevinger, his wife, the said 
tract of land of one hundred (100) acres, situate on 
the waters of Bull Creek, which had been partitioned and con-
veyed to Polly Ann Deel by Joseph J. Clevinger and wife, by 
the aforesaid deed of February 7, 1914; excepting and re-
serving from such conveyance however, the coal and minerals 
theretofore conveyed by John C. Clevinger, together with the 
rights and privileges of the removal of same, certain marked 
timber and the exclusive· right of control of said land in John 
C. Clevinger during his lifetime. 
A certified copy of the said deed of August 13, 1914, is 
herewith filed, marked, "Exhibit No. 5" and asked to be taken 
and read as a part of this bill of complaint. 
It is here again alleged that the said one hundred (100) acre 
tract of land is a part of the said 244.85 acre tract, described as 
tract No. Two (2) in the aforesaid deed of October 11, 1902, 
from John C. Clevinger and wife, to J. W. Chapman, Trustee, 
and that the coal estate in and under said one hundred (100) 
acre tract of land, was conveyed by said deed to J. W. Chap-
man, Trustee, and is now the property of Bull Creek . Coal 
Company, Incorporated, as hereinbefore stated. 
( 6) That by a certain deed bearing date on the 8th day of 
December, 1948, and of record in the Clerk's Office of 
Buchanan County, Virginia, in Deed Book 108, page 45, S. A. 
Clevinger and Victoria Clevinger, his wife, granted and con-
veyed to Lonie Clevinger, a certain piece or parcel of land 
situate on the waters of Bull Creek, in Buchanan County, Vir-
ginia, stated as containing 20 acres, more or less. 
A certified copy of said deed of December 8, 1948, marked 
"Exhibit No. 6," is herewith filed, and asked to be taken and 
read as a part of this bill of complaint. 
page 6 ~ · It is here alleged that the said twenty (20) acre 
tract of land so conveyed to the said Lonie Clevin-
ger, by the said deed of December 8, 1948, is a part of the 
said tract of land containing one hundred (100) acres which 
was conveyed to S. A. Clevinger and wife, by Polly Ann Deel, 
by the aforesaid deed of August 13, 1914, and is a part of the 
said tract of land of 244.85 acres, described as tract No. Two 
(2) in the aforesaid deed of October 11, 1902, from John C. 
Clevinger and wife, to J. W. Chapman, Trustee; and that the 
coal estate in and under said twenty (20) acre tract of land 
was granted and conveyed to J. W. Chapman, Trustee, by the 
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aforesaid deed of October 11, 1902, and that said coal estate 
is now owned by Bull Creek Coal Company, Incorporated; 
as hereinbefore stated. 
(7) That upon application of Loncey Clevinger, and upon 
his representation that same was unappropriated land, there 
was issued to Loncey Clevinger, a grant or patent from th~ 
Commonwealth of Virginia, for seven and seven-tenths (7.7) 
acres of land on the waters of Bull Creek, in Buchanan 
County, Virginia, described in said patent as follows: 
'' A certain tract or parcel of land containing seven and 
seven tenths (7.7) acres, lying in the County of Buchanan, on 
the waters of Bull Creek of Levisa River, adjoining a 420 acre 
grant of John C. Clevinger of January 29, 1858, a 12 acre 
grant of John Clevinger of November 26, 1846, a 490 acre 
grant of Henderson Elswick of April 15, 1860, all being re-
corded in the Circuit Court Clerk's Office of Buchanan County, 
Virginia, and bounded as follows to-wit; 
Beginning at a white oak stump on top of the ridge, between 
Conaway Creek and Bull Creek, a corner to said 490 acre 
grant and said 420 acre grant; thence leaving said 420 acre 
grant and with said 490 acre grant N 82 30 E 990 feet to a 
stake. near the top of said ridge in a line of said 420 acre 
grant; thence leaving said 490 acre grant and with 
page 7 ~ said 420 acre grant S. 33 57 W. 669 feet to a stake 
2 poles from a ravine; N 85 25 W. 132. 76 feet to a 
stake on a hillside a hickory and chestnut corner, a corner 
to said 12 acre grant; thence leaving said 420 acre grant and 
with one line of said 12 acre grant S. 83 12 W. 263.5 feet 
crossing a hollow to a stake on a hillside a hickory corner, a: 
corner to said 420 acre grant; thence leaving said 12 acre 
grant and with said 420 acre grant N. 25 21 W. 493.21 feet 
up the hillside to the beginning.'' 
That said grant from the Commonwealth of Virginia to the 
said Loncey Clevinger, was dated on the 1st day of February, 
1952, and is of record o:p. page 15, of Virginia State Land 
Office Grants 125, and in the Clerk's Office of the Circuit Court 
of Buchanan County, Virginia, in Grant Book No. 3, page 
349. A certified copy of said patent or grant is herewith filed, 
marked "Exhibit No. 7" and asked to be taken and read as a: 
part of this bill of complaint. 
(8) Your Complainant here alleges that the 7.7 acres of 
land granted as aforesaid by the Commonwealth of Virginia 
to Loncey Clevinger, by said patent or grant of February 1, 
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1952, is :a part '°f and included in the 244.S.5 acre tract of land 
described :as Tract No. Two (2) in the aforesaid deed of 
October 11, 1902, from John C. Clevinger and wife, to J. W. 
Chapman, Trustee., and that the ooal estate in and under said 
7.7 aere tract of land was conveyed by said deed, and ·is now 
owned by your complainant., Bull Creek Coal Company, In· 
<'Orporated; that said 7. 7 acre tract of land is also a part of 
:and included in the said 200 acre tract of land, which was 
,conveyed by John C. Clevinger to Joseph Clevinger and Polly 
Ann Deel, by the. aforesaid deed of April 15, 1912; that said 
"J.7 acre tract of land is also a part of and included in the 
. said tract of land of 100 acres which was assigned, 
page 8} granted, and conveyed, by Joseph J. Clevinger and 
wife, to Polly Ann Deel, by the aforesaid deed of 
February 7, 1914; that the said 7.7 acre tract of land is also 
:a part of and included in the same said tract of land of 100 
acres as same was conveyed by Ben Deel and Polly Ann Deel, 
to S. A. Clevinger and Victoria Clevinger, his wife, by the 
aforesaid deed of August 13, 1914; and that the said 7. 7 acre 
tract of land is also a part of the 20 acre tract of land, which 
was conveyed by .S. A. Clevinger and Victoria Clevinger, his 
wii£e, to Lonie Cieving-er, by the aforesaid deed of December 
8,, t948. 
((9) Your Complainant further alleges that for a great 
many ye.ars, being more than twenty years, prior to the is.:. 
suance of said grant from the Commonwealth of Virginia to 
Loncey Clevinger for said 7.7 acres of land, there had been an 
actual, open, notorious, continuous, exelusive and peaceable-
possession of the surface of said 7. 7 acres of land, under color 
of title, on the part of the said John C. Clevinger, Joseph · 
Clevinger, Polly Ann Deel, S. A. Clevinger and Victoria 
Clevinger, and Lonie Clevinger, the successive owner-s of the 
-surface of said 7.7 acres of land; that the actual possession 
of the surface of said 7.7 acre tract of land by John C. Clevin-
ger, Joseph Clevinger, Polly Ann Deel, S. A. Clevinger and 
Victoria Clevinger, and Lonie Clevinger, has enured to the, 
benefit of Bull Creek Coal Company, Incorporated, as the 
owner of the coal estate in and under said 7.7 acre tract of 
land, and is to be considered and treated as an actual pos· 
;i:;ession by Bull Creek Coal Company, Incorporated, of such 
'Coal estate as against any party now claiming the fee simple 
title to said 7.7 acre tract of land, and in particular as against 
the said Loncey Clevinger claiming the fee simple title to said 
7.7 acre tract of land under and by virtue of said 
pagB 9 r grant from the Commonwealth of Virginia; and that, 
on account of the possession aforesaid of the sur-
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face of said tract of land, for such long period of time, there 
is a presumption of law that the Commonwealth of Virginia 
had, prior to the beginning of such possession, issued a grant 
for said land and relinquished any claim to the title thereof,, 
and that title thereto was validly and legally owned and held 
by said John C. Clevinger and is validly and legally held and 
owned by his assigns and successors in title, including the: 
ownership of the coal estate therein by Your Complainant. 
(10) Your_C~n),plainant further alleges that said 7.7 acres. 
of land, describe:d. in said grant from the Commonwealth of 
Virginia to the said Loncey Clevinger, has been settled con-
tinuously for five years, and many more years, by persons 
other than said Loncey Clevinger, previous to the location of 
Loncey Clevinger's Land Office Warrant thereon, and the 
taxes thereon have been paid during such five years, and for 
many more years,. by the various persons who have been in 
possession and settled thereon, including the taxes on the 
coal estate therein paid by Bull Creek Coal Company, In-
corporated, and that the location of Loncey Clevinger's Land 
Office Warrant thereon was invalid, any title remaining or . 
existing in the Commonwealth of Virginia to such lend having; 
been relinquished by virtue of such settlement and payment 
of taxes; and that for this reason, as well as the other reasons. 
hereinbefore alleged, the Commonwealth of Virginia could not 
convey legal title to said 7.7 acre tract of land to Lonooy 
Clevinger by the Grant aforesaid.. 
(11) Your Complainant further alleges that hy 
page 10 } a certain indenture of lease dated on the 1st day of 
J·anuary, 1934, Bull Creek Coal Company, Incor-
porated, demised and leased to H. E. Harman Coal Corpora-
tion, the right and privilege of mining and removing the coal 
in the Splashdam and Clintwood seruns of coal in, upon, and 
under the said 244.85 acre tract of land, described as tract No. 
2 in the aforesaid deed of October 111 1902, from John C. 
Clevinger and wife, to J. W. Chapman, Trustee, which said 
244.85 acre tract of land includes said 7.7 acre tract of land, 
and that pursuant to said indenture of lease H. E. Harman 
Coal Corporation took possession of the coal in said Splash-
dam seam of coal under said 244.85 tract of land and started 
the mining of same in 1944 and has continuously operated in 
said Splashdam seam since 1944, and has during such period 
mined and removed a great part of the coal in the Splash'-
dam seam under said 7.7 acre tract of land. 
(12) Your Complainant further alleges that Loncey Clevin-
ger, the grantee in said grant from the Commonwealth of 
Virginia, is a grandson of the af o:resaid John C. Clevinger, 
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is a son of the aforesaid S. A. Clevinger, and is a brother of 
the aforesaid Lonie Clevinger; that the said Loncey Clevinger 
and Lonie Clevinger have been for many years employed by 
H. E. Harman Coal Corporation; and that said Loncey 
Clevinger and Lonie Clevinger had knowledge of the above 
matters alleged in this bill of complaint, prior to Loncey 
Clevinger locating his Land Office ·warrant upon said 7.7 acre 
tract of land and prior to his applying for title to said 7.7 
acre tract of land by grant from the Commonwealth. 
(13) Your Complainant further alleges that it has the bet-
ter right and title to the coal estate and rights in 
page 11 ~ connection therewith in and under said 7.7 acre 
tract of land; that said grant for 7.7 acres of land, 
issued to Loncey Clevinger, is to the prejudice of your Com~ 
plainant's legal and equitable rights to the coal estate in and 
under said tract of land; that Lonie Clevinger the owner and 
occupier of the surface estate in said 7.7 acre tract of land, 
has colluded with, and is colluding with, Loncey Clevinger 
not to make or assert any claim or defense against Loncey 
Clevinger securing and retaining· title to his, Lonie Clevin-
ger's estate in said 7.7 acre tract of land in order that his 
brother, the said Loncey Clevinger, may gain for himself, and 
for the benefit of Lonie Clevinger as well, your Complain-
ant's coal estate in and under said tract of land; and that 
such collusion is a fraud upon the rights, property and estate 
of Your Complainant. . 
(14) Your Complainant further alleges that the grant from 
the Commonwealth of Virginia to Loncey Clevinger for the 
7.7 acre tract of land should be repealed, set aside, and an-
nulled insofar as it may have any application to the coal 
estate, and rights and privileges in connection therewith, 
granted and conveyed as aforesaid to Bull Creek Coal Com-
pany, Incorporated, and now owned by said company, Your 
Complainant. 
Wherefore Your Complainant comes into a court of equity 
where this matter is properly cognizable and prays that the 
aforesaid grant for the 7.7 acre tract of land frotn the Com-
monwealth of Virginia to Loncey Clevinger be repealed, set 
a.side, annulled, and removed as a cloud upon the title of 
Your Complainant, insofar as· it tnay have any application 
to, or effect upon, the title to the coal estate under said 7.7 
acre tract of land, and the rights and privilegeS in connection 
therewith, heretofore granted and conveyed to 
page 12 ~ Your Complainant, Bull Creek Coal Company, In-
corporated, as hereinbefore set out; and that the 
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defendants, Loncey Clevinger and Lonie Clevinger be en-
joined and restrained from taking any action with regard to, 
or making any disposition of, the coal estate in said tract of 
land during the pendency of this suit. 
And Your Complainant prays for all such other and further 
relief as may be proper in the premises. 
Respectfully, 
. POBST & COLEMAN 
Grundy, Virginia 
J'OSEPH S. GILLISPIE 
Tazewell, Virginia 
BULL CREEK COAL COMP ANY, 
INCORPORATED 
By Counsel. 
Counsel for the Complainant. 
• • 
page 38 ~ 
• • • 
Received and filed 9th day of Ma.y 1952. 
J. L. LOONEY, Clerk. 
ANSWER AND CROSS-BILL. 
The separate answer of and cross-bill of Loncey Clevinger 
to a bill of complaint exhibited against him and others in the ·' 
Circuit Court of the County of Buchanan, Virginia, by Bull 
Creek Coal Company, Incorporated. 
For answer to the said bill of complaint, or so much there 
of as he is advised that it is material that he should answer, 
answers a~d says: 
(l) That your respondent is not advised as to the truth 
of the allegation contained in paragraph "(1)" of the ori.,. 
ginal bill of complaint, with reference to the execution of a 
purported deed of conveyance by John C. Clevinger and wife, 
and the description in said purported deed embracing the 
lands of your respondent, and therefore neither admits nor 
denies the same, but calls for strict proof thereof ; 
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But your respondent specifically denies the inference at-
tempted to be drawnJ and to the effect that such purported 
deed operated to pass an.d vest in said purported grantee, the 
title to the co.al, miner.al and rights in, upon, under or over the 
7. 7 acre tr.act of land mentioned and described in '' Exhibit 
No. 7"; · . 
Your respondent. here avers that neither the said .John 
C. Clevinger~ nor Sarilda Clevinger, his wife, had title to the 
said 7.7 acre tract of land at the time of the alleged execution 
of a deed to said named grantee ; and your said 
page 39 } respondent further avers that neither the said 
John C.Clevinger, nor Sarilda Clevinger, his wife,. 
:at the time of the alleg·ed execution of said purported deed, 
or at any other time had the actual possession of the said 
7.7 acre tract of land under color or bona fide claim of title 
thereto; 
(2) That your respondent is not advised as to the truth 
or falsity of the allegations contained in paragraph" (2) '' of 
the original bill of complaint, and therefore neither ad1nit 
nor rleri~IJ the same., but call for strict proof thereof; 
But your respondent specifically denies the inference at-
tempted to be drawn therein, and to the ef,Eect that said pur-
ported deed operated to pass and vest in . said purported 
grantee the title to the coal, mineral and rights in, upon, 
under or over the said 7.7 acre tract of land mentioned and 
described in said "Exhibit No. 7"; 
And your said respondent further avers that the said named 
Bull Creek Coal Company, Incorporated, at no time prior 
to the . . . . day of . . . . . . . . 1944, exercised any acts of owner-
ship or control, or attempted to possess any part of the coal 
and mineral and rights purported to have been granted under 
said purported deed of conveyance ; 
(3) That your respondent is not advised as to the truth 
or falsity of the allegations contained in paragraph "(3) '' of 
the original bill of complaint, and to the effect that Joseph 
Clevinger and Polly Ann Deel obtained certain deeds of con-
veyance, and therefore neither admit nor deny the same, but 
call for strict proof thereof; 
But your respondent specifically denies the allegation con-
tained in said paragraph, and to the e:ff ect that the coal, 
mineral and rights in, upon, under and over the 
page 40} said mentioned 7.7 acre tract of land belonged to 
and the title thereto was vested in said Bull Creek 
Coal Company, Incorporated, and here avers that the said 
Bull Creek Coal Company, Incorporated, does not and at no 
time was ever vested with the title to any part of the said 
mentioned 7. 7 acre tract of land or any interest therein; 
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(4) That your respondent is not advised as to the truth 
or falsity of the allegations contained in paragraph '' (4)" 
o:f the original bill of complaint, as to the alleged execution 
of a certain deed of conveyance, and therefore neither admits 
nor denieR the same, but calls for strict proof thereof; 
But your respondent specifically denies the allegation con-
tained in said paragraph, and to the effect that the coal, 
mineral and rights in, upon, under and over the said 7 .7 acre 
tract of land belonged to and the title thereto was vested in 
said Bull Creek Coal Company, Incorporated; 
( 5) That your respondent is not advised as to the truth 
or falsity of the' ¥!~gations contained in paragraph " ( 5)" of 
the original bill dlf'2eomplaint, as to the alleged execution of a 
purported deet1,:oy Ben Deel and Polly Ann Deel to· S.· A~ 
Clevinger and Victoria Clevinger, and therefore neither adnvit 
nor deny the same, but call for strict proof thereof;' 
But your respondent specifically denies the allegation con-
tained in: said paragraph, and to the effect that the coal;, 
mineral and rights, in, upon, under and over the said 7.7 acre 
tract of land belonged to and the title thereto was vested in 
said Bull Creek Coal Company, Incorporated; 
(6) That your respondent is not advised as to the truth 
or falsity of the allegations contained in paragTaph "6" of 
the original bill of complaint, as to the alleged exl::!cution of a 
purported deed by S. A. Clevinger and wi:fe t(!)) 
page 41 ~ Lonie Clevinger, and therefore neither admits nor 
of; 
denies the same, but calls for strict proof there-
But your respondent specifically denies the allegation con-
tained in said paragraph, and to the effect that the coal,. 
mineral and rights, in, upon, under and over the said 7.7 acre 
tract of land bleonged to and the title thereto was vested in 
llaid BJill Creek Coal Company, Incorporated; 
{7) That your respondent here admits that there was issued 
to him a grant or patent by the Commonwealth of Virginia,. 
and in which said gTant the said mentioned 7.7 acre tract of 
land was granted· in fee1 and as shown by "Exhibit No. 7" 
filed with the original bill of complaint; · 
And your said respondent here avers that prior to the 
issuance of the said mentioned grant or patent, the said men-
tioned 7.7 acre tract of land was unappropriated lands; 
(8) That your respondent is not advised as to the truth 
or falsity of the allegationS' contained in paragraph "(8)" 
of the original bill of complaint, and to the effect that the 
said 7.7 acre tract of land is embraced within the descrip-
tions of the alleged deeds of conveyance therein referred to, 
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and therefore neither admit nor deny the same, but call for 
strict proof thereof ; 
But your respondent specifically denies the allegation con-
tained in said paragraph, and to the effect that the coal, 
mineral and rights, iri, upon, under and over the said 7.7 acre 
tract of land belonged to and the title thereto was vested in 
said Bull Creek Coal Company, Incorporated; 
(9) That your respondent specifically denies the allega-
tions contained in paragraph '' (9)" of the original bill of 
complaint, and to the following effect, to-wit: 
page 42 ~ '' * * * that for a great many years, being more 
than twenty years, prior to the issuance of the said 
grant from the Commonwealth of Virginia to Loncey Clev-
inger for said 7.7 acres of land, there had been an actual, 
open, notorious, continuous, exclusive and peaceable posses-
sion of the surface of said 7.7 acres of land, under color of 
title on the part of the said John C. Clevinger, Joseph Clev-
inger, Polly Ann Deel, S. A. Clevinger and Victoria Clev-'-
inger and Lonie Clevinger, the successive owners of the sur-
face of said 7.7 acres of land; * * * '' 
And your said respondent here avers that neither the said 
John C. Clevinger, nor Sarilda Clevinger, his wife, either 
at any time had the actual, open, notorious, continuous, ex-
clusive and peaceable possession of the said mentioned 7.7 
acre tract of land or any part thereof under color or bona fide 
claim of right thereto ; 
And your said respondent further avers that the remain-
ing named parties in said paragraph did not have the actual 
possession of the said mentioned tract or parcel of 7.7 acres 
of land for a period of ten years continuously; and that they, 
nor either of them have actual possession of any part thereof 
under color, or bona fide claim of right to said lands in fee; 
That your respondent further specifically denies the al-
legation in said paragraph, the conclusion of law, and to the 
effect that others claiming under a color of title, which origi-
nated at a subsequent date, and for a separate and distinct 
property right, by operation of law enures and enhances the 
rights of those who purport to hold under a separate and 
distinct color of title; 
That your respondent further specifically denies the al-
legation contained in said paragraph, and to the effect that 
the possession of the surface under a color of title to the sur-
face alone, will constitute adverse possession of the mineral 
underlying said surf ace lands ; 
f:1 Supreme Court of Appeals of Virginia 
That your · respondent specifically denies the alleged con-
clusion of law embraced in said paragraph, and 
page 43 ~ the effect that there is the presumption of a grant 
from the Commonwealth of Virginia to John C. 
Clevinger under the facts even as alleged in the bill of com-
plaint, and here avers that even if the facts as alleged were 
established by proof, still no such presumption could or would 
be indulged in; 
(10) That your respondent here specifically denies the al-
legations contained in paragraph "(10)" of the original 
bill of complaint, and to the effect that the 7.7 acre tract of 
land had been settled continuausly for five years previously, 
and upon which taxes had been paid within said period· of 
five years by the person having settled the same, or some 
claiming person under him; 
And your said respondent here avers that neither the said 
John C. Clevinger nor Sarilda Clevinger, the parties under 
whom said Bull Creek Coal Company, Incorporated, claims, 
either at any time settled upon the said mentioned 7.7 acre 
tract of land, and that neither of them at any time paid any 
taxes upon said mentioned 7.7 acre tract of land; 
And your respondent is advised and belives, and here avers 
that this Court is without jurisdiction to hear and to deter-
mine in this proceeding, and at this time the validity of the 
location of the land warrant upon the 7.7 acre tract of land 
as a condition precedent to the issuance of the said grant; . 
(11) That your respondent is not advised as to the truth 
or falsity of the allegations contained in paragraph "(11)" 
of the original bill of complaint, and therefore neither admits 
nor denies the sarqe, but calls for strict proof thereof; 
(12) That your respondent here admits that he is a grand-
son of John C. Clevinger; that he is a son of S.. A. Clevinger; 
and that he is a brother of Lonie Clevinger; and your re-
spondent further admits that he has been employed by the 
H. E. Harman Coal Corporation; but specifically 
page 44 ~ denies the allegations in sa,id paragraph and to 
the effect that your said respondent was apprised 
of the facts, and the truth thereof, as alleged in the bill of 
complaint; 
(13) That your respondent here specifically denies the al-
legation contained in paragraph "(13)" of the original bill 
of complaint, wherein it is asserted that the complainant 
has a better right and title to the coal estate and rights in and 
under the said 7.7 acre tract of land; and your said respond-
ent further specifically denies the allegation contained in said 
paragraph, and to the effect that Lonie Clevinger is and has 
been in collusion with your respondent; __ 
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1(14) That youx respondent .specifically denies the a.llega-
tioJJ.s contained in paragraph "(14)" of the original bill of 
· complaint, and here avers that there has not and does not 
exist either a 1egal or equita.ble ground warranting the can-
cellation or annulment -of his said 7.7 acre grant from the 
Commonwealth of Virginia; and furthe.r avers that this Court 
is without jurisdiction in this proceeding~ and at this ti.me 
to inquire into the manner and method of the issuance of the 
.said grant; 
CROSS-COMPLAINT. 
Your said respondent, by way of crGSS-complain~ would 
most respectfully _represent: 
(a) That the complainantJ Bull -Creek Coal Company, In-
oorporated has asserted in this proceeding, and contends that 
it is the ,owner of the coaiJ mineral and eertai.n rights in, upon, 
under and over the tract or parcel of 7. 7 acres of land acquired 
by your respondent by grant from the Commonwealth of 
Virginia; 
1(b) That the :said complainant has asserted that -the de-
scription of the boundary as embraced in its deed from J. W. 
Chapman, ·Trustee, bearing date on the 10th day of July-, 
1907, and of record in the Clerk's Office of Bue-
page 45} hanan County, Virginia, in Deed Book No. 33 page 
573, embraces the lands contained in the said 7.7 
acre tract of land granted to your cross-complainant; 
( c) Your respondent and cross-complainant is advised and 
believes and here alleges that the purported deed of conv0y-
ance from J. W. Chapman, Trustee to Bull Creek Coal Com-
pany, Incorporated, bearing date on the 10th day of July, 
1907, and of record in the Clerk's Office of Buchanan County, 
Virginia, in Deed Book No. 33, page 573, constitutes a cloud 
upon the title of your cross-complainant in and to the said 
7.7 acre tract of land, and that he is entitled to have the same 
removed. 
And now having fully answered, your respondent prays 
that this his answer be treated as a cross-bill; that the Bull 
Creek Coal Company, Incorporated, a corporation, be made 
a party defendant hereto, and required but not under oath 
to answer the same, the answer under oath being expressly 
waived; that the purported conveyance by the said J. W. 
Chapman, Trustee, to said Bull Creek Coal Company, In-
·corporated, be decreed to be void and of no effect in so far as 
your complainant's 7.7 acre tract of coal and mineral, and 
,, 
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rights. are concerned; that the said purported conveyance of 
said 7. 7 acre tract of land, or mineral and rights therein be 
vacated and annulled; and that your said respondent and 
eross-complainant have all such otherJ further and general 
relief in the premises as the nature of his case may require;, 
or to equity shall seem meet. And he will ever pray &c. 
LONCEY CLEVINGER1 Respondent 
& Cross-Complainant. 
By Counsel. 
.A. T .. GRIFFITH1 CounseL 
Lebanon) Virginia. 
I certify tha;_t .dn May 8, 1952 I mailed a true· copy of the 
fore going plea<li.ing to each counsel of record for the plaintiff. 
A. T. GRIFFITH, p. d. 
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ANSWER TO CROSS-BILL OF LONCEY CLEVINGER. 
The a::nswer of Bull Creek Coa:l Company, Incorporated, to 
the cl"oss-"bill filed against it in the above styled chancery ca.use 
iTI the Cireuit Court of BucI1amm County, Virginia1 by Lo:n-
cey Clevinger as crosS'-complainant. · 
For answer to said cross-bill, Bull Cre-ek Coa:l Company, 
Incorporated, answers and says : 
(a) That it is tme that Bull Creek Coal Company1 Incor-
porated, has asserted in this cause, and contends, that it is: 
the owner of the coal estate, together with mining and other 
rights and privileges in connection therewith, in, upon and 
nnder the tract or parcel of 7.7 acres of land described in the 
grant from the Commonwealth of Virginia, to the said Loncey 
Cletringer, dated on the 1st day of Febrnary1 1952: 
(b) That it is true that Bull Creek Caal Company, Incor-
porated, has asserted in this cause, and contends, that said 
coal estate, together with ruining and other rights and privi-
leges in connection therewith, was conveyed to, and vested 
in, Bull Creek Coal Company, Incorporated, by deed from 
,T. W. Chapman, Trustee, dated July 10th, 1907, of record in 
the Clerk's Office of Buchanan County, Virginia, in Deed 
Book 33, Page 573; , 
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( c) But, Bull Creek Coal Company, Incorporated, here 
denies that said deed from J. W. Chapman, Trustee, to Bull 
Creek Coal Company, Incorporated, dated July 10th, 1907, 
constitutes a cloud upon the title of Loncey Clevin-
page 47 ~ ger, in and to the said 7.7 acre tract of land; de-
nies that Loncey Clevinger is entitled to have same 
removed as a cloud upon his title; denies that ·said deed should 
be decreed to be void and of no effect as regards the coal 
estate in, upon and under said 7.7 acre tract of land; and 
denies that said conveyance should be vacated and annulled 
as regards the conveyance made by it of the coal estate, to"'. 
gether with mining and other rights and privileges in con-
nection therewith, in, upon and under said 7.7 acre tract of 
land. 
And Bull Creek Coal Company, Incorporated, here again 
avers that it is the owner of the coal estate, together with 
mining and other rights and privileges in connection there-: 
with, in, upon and under said 7.7 acres tract of land, and that 
the said Loncey Clevinger is not entitled to any of the relief 
prayed for in his said cross bill herein. 
And now having fully answered the cross-bill of the said 
Loncey Clevinger, Bull Creek Coal Company, Incorporated, 
prays for the denial of all matters requested in said cross-
bill and agains prays for the granting of the relief to. Bull 
Creek Coal Company, Incorporated, prayed for in its original 
bill of complaint. 
H. CLAUDE POBST 
Grundy, Virginia 
.JOSEPH S. GILLISPIE 
Tazewell, Virginia 
BULL CREEK COAL COMPANY, 
INCORPORATED 
By Counsel. 
Counsel for Bull Creek Coal 
Company, Incorporated. 
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Received and filed 21st day of July 1956. 
J. L. LOONEY, Clerk. 
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MOTION OF COMPLAINANT TO AMEND ORIGINAL 
BILL. 
To the Honorable Circuit Court aforesaid: 
The Complainant, by Counsel, moves the Court to allow it 
to amend its original bill of complaint in this cause by adding 
thereto a new paragraph to be numbered lOA, and to be in-
serted between paragraphs (10) and (11) in the original bill, 
as follows: 
(lOA) Your Complainant further alleges that by a certain 
indenture of lease dated on the 1st day of January, 1934, Bull 
Creek Coal Company, Inc. demised and leased to H. E. Har-
man Coal Corporation the right and privilege of mining and 
removing the coal in the Splashdam and Clintwood seams 
of coal in, upon an.d under sixty ( 60) certain tracts of land 
aggregating 9,356.04 acres, all of said tracts being adjoining 
and contiguous, except two of same, the area and boundary 
of said adjoining and contiguous tracts aggregating 8,927.22 
acres, the said John C. Clevinger 244.85 acre tract being a 
part of said large boundary of contiguous tracts of 8,927.22 
acres, said 244.85 acre tract including said 7.7 acre tract; and 
that pursuant to said indenture of lease, H. E. Harman Coal 
Corporation took possession and started mining of the coal 
in said Splashdam seam of coal under said large boundary 
of contiguous tracts of 8.927.22 acres in January, 1935, and 
since that time has had and · held actual, exclusive, hostile, 
open, notorious and continuous possession there-
page 50 ~ of. 
This November 1, 1955. . 
BULL CREEK COAL COMP ANY, INC. 
By Counsel. 
JOSEPH S. GILLESPIE } 
POBST & COLEMAN p. q. 
page 51 ~ 
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Received and filed 21st day of July 1956. 
J. L. LOONEY, Clerk. 
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ANSWER AND SUPPLEMENTAL CROSS-BILL. 
To the Honorable F. W. Smith, Judge of the Circuit Court of 
the County of Buchanan, Virginia~ 
The Supplemental ci'Dss-bill and answer of Loncey Clevin-
ger to a bill of complaint exhibited against him and others 
by the Bull Cre.ek Coal Company, Incorporated. 
By way of further answer, and for the granting of further 
affirmative relief, your cross-complainant~ Loncey Clevinger 
would mo-st respectfully represent: 
(1) That on the 25th day of April, 1952, the Bull Creek 
Coal Company, Incorporated, instituted this suit in the Cir-
ccuit Court of the County of Buchanan, Virginia, alleging 
,certain facts in its said bill of complaint, and praying for 
certain relief in its said bill of complaint, and after a long 
period of time did finally take certain evidence in support of 
its said allegations, all of which will more fully appear from 
the record of the said cause which is here ref erred to and 
made a part hereof; 
{2) That on the .... day of ........ 1952, and within 
twenty-one days from the service of the process upon this 
<iros:s-complainant, your cross-eomplainant filed his answer 
and cross-bill in the said cause, and did forthwith complete 
taking of his evidence in the case after complainant had an~ 
nounced that it had closed the taking of its evidence in chief,-
all of which will more fully appear from the record 
page 52 ~ of the said cause which is here ref erred to and 
made a part hereof; 
(3) That during the taking of the Complainant's evidence 
in the cause it developed from the cross examination of cer-
tain of the complainant's witnesses that the complainant, 
Bull Creek Coal Company, Inc., had purported to lease to the 
H. E. Harman Coal Corporation the exclusive right to mine 
certain coal from a certain 7.7 acre tract of land which was 
granted to your cross-complainant on the 1st day of Feb-
ruary, 1952, and that the said H. E. Harman Coal Corpora-
tion at the instance of the said Bull Creek Coal Company, 
Incorporated, had during the continuance of the litigation in 
this cause, and without awaiting the determination of the 
respective rights of the parties by the Court and at the in~ 
stance of the said Bull Creek Coal Company, Incorporated, 
did proceed to mine and remove 16,744 tons of coal from the 
said 7.7 acre area of land, and in addition thereto did ex-
tend its excavations through said 7. 7 acre area of land and 
over and into an additional .62 of an acre tract which was 
acquired by grant from the Commonwealth of Virginia by 
2'0 Supreme Court of Appeals of Virginia 
your cross-complainant, and did mine and remove 2,394 tons 
of coal therefrom, and in addition thereto did convert the 
said 7 .7 acre area underground tunnel into a haulway for the 
transportation of 398,:100 tons of coal from other lands of the 
said Bull Creek Coal Company Incorporated, and that the 
said Bull Creek Coal Company, Incorporated had collected 
rents and royalties for said coal and rights; 
( 4) Your cross-complainant here alleges that he. was the 
owner, operator and controller of the said 7 .7 acre area of 
land, and .62 acre area of land, and the coals situated on said 
lands at the time of the said mining and removal of the coal 
therefrom, and that the said Bull Creek Coal Com-
page 53 ~ pany, Incorporated, during the pendency of the said 
suit procured the mining and removal of at least 
19,138 tons of cross-complainant's coal, and did make collec-
tion of rents'. and royalties therefor, and during the pendency 
of the said suit caused and procured the lands and properties 
of cross-complainant to be converted into a haulway, and 
1dalized for the mining and removing of 398,300 tons of coal 
belonging to the said Bull Creek Coal Company, Incorpo-
rated, and does hold and retain the benefits and proceeds 
therefrom; 
( 5) Your cross-complainant further alleges that the Bul] 
Creek Coal Company, Incorporated, is liable to your said 
cross-complainant for the value of at least 19,138 tons of eoal 
which it caused and procured to be mined from cross-com-
plainant 's lands, and in addition thereto is liable to this cross-
complainant for the use of his said lands as a haul way for 
the mining and removing of at least 398,300 tons of coal OVffL"', 
along and across the premises of this cross-complainant1 and 
is also liable for any and all damages which will result to 
cross-complainant's other coal lands. 
WHEREFORE, your cross-complainant prays tha:t he be 
permitted to file this his supplemental answer and cross-bill 
for the purpose of conforming to the proof which has been 
taken and filed in the cause, and for the procuring of the 
affirmative relief to which he is entitled to receive in this 
cause; that the Bull Creek Coal Company, Incorporated, be 
made a party defendant hereto and required but not under 
oath to answer the same, the answer under oath being ex-
pressly waived; that the prayer of the original answer and 
cross-bill be awarded; that an account be taken, inquiry di-
rected; that the Bull Creek Coal Company, Incorporated be 
required to account to your said cross-complain'ant 
page 54 ~ for the coal mined and removed from his lands, 
to account for the value of the use of his lands 
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while being used as a haulway for the mining and removal 
of coal thereover, and for damages which have or may result 
to his remaining coal; and that your cross-complainant have 
all such other, further, and general relief in the premises as 
the nature of his case may require, or to equity shall seem 
meet. And he will ever pray &c. 
A. T. GJUFFITH 
Counsel. 
page 55 ~ 
• 
LONCEY CLEVINGER, 
Respondent & Cross-Complainant. 
By Counsel. 
• • * • 
MOTION TO STRIKE. 
To the Honorable Judge of said Court: 
The Complainant, Bull Creek Coal Company, Incorporated, 
moves the court to strike from the amended answer and sup-
plemental cross-bill of Defendant, Loncey Clevinger, filed 
herein on this date, all matters and reference therein having 
to do with a tract or area of land described as containing .62 
of an acre for the reason that said .62 of an acre area of land 
is not otherwise located, described or identified by said cross-
bill or by any pleading in this. cause, is not germane to the 
subject matter of this cause, is not shown to have any rela-
tionship to any matter at issue in this cause, there is no evi-
dence in the cause to support any action of the court with, 
reference to said .62 acre area of land and the court has no 
jurisdiction to decide any matter with relation to said .62 of 
an acre area of land under the pleadings and evidence in this 
cause. 
BULL CREEK COAL COMP ANY, 
INCORPORATED · 
By Counsel. 
Received and filed 21st day of J nly 1956. 
J. L. LOONEY, Clerk. 
• • • • 
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Received and filed 21st day of July 1956. 
J. L. LOONEY, Clerk. 
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ANSWER OF COMPLAINANT TO THE SUPPLE-
MENTAL CROSS-BILL OF THE DEFENDANT 
LONCEY CLEVINGER. 
To the Honorable Judge of said Court: 
The Complainant, Bull Creek Coal Company, Incorporated, 
for answer to the supplemental cross-bill of the Defendant, 
Loncey Clevinger, :filed herein on this date, or to so much 
thereof as it is advised, it is material that it should answer, 
answers and says : 
(1) This respondent admits that on April 25, 1952, it in-
stituted this suit in the Circuit Court of Buchanan County, 
Virginia. 
(2) This respondent further admits that within 21 days 
from the service of process on said Loncey Clevinger he :filed 
his answer and cross-bill in this cause and completed the_ 
taking of his evidence herein, after the complainant had an,-
uounced the close of the taking of its evidence in chief. 
(3) This respondent further admits that it was proved by 
evidence taken in this cause that the complainant, Bull Creek 
Coal Company, Incorporated, had leased to H. E. Harman 
Coal Corporation, the exclusive right to mine and remove 
the coal from· the Splashdam and Clintwood seams of coal in, 
upon and under a certain tract of land of 244.85 acres, which 
said tract of land included the area of the 7. 7 acre tract of 
land, which was purporte¢1. to be granted to the said Loncey 
Clevinger by grant of the Commonwealth of Virginia, dated 
on the 1st day of February, 1952, this respondent here aver-
ring that these facts were alleged in the complainant's ori-
ginial bill of complaint in paragraph (11) thereof, and such 
e-vidence was in support and proof of said allegation. This 
respondent denies that, at its instance, the said H. E. Har-
man Coal Corporation, during the continuance of the litiga-
tion in this cause and without awaiting the determination of 
the respective rights of the parties, mined and re-
page 57 }- moved 16,744 tons of coal, or any coal, from said 
7. 7 acre tract of land. This respondent further 
denies that, at its instance, the said H. E. Harman Coal Cor-
poration, during the continuance of the litigation in this cause 
and without awaiting the determination of the respective 
rights of the parties, converted the 7.7 acre tract of land into 
an underground tunnel, as a haulway for the transportation 
of 398,300 tons of coal, or any coal, from other lands ·of the 
said Bull Creek Coal Company, Incorporated, and denies that 
it has collected rents, royalties or any monies for the use of 
said .7.7 acre tract of land, as an underground haulway. This 
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r.espondent further denies that it had any direction or con-
trol over the location, construction and use of haulways by 
H. E. Harman Coal Corporation. and denies that it is liable in 
:any way on account of the location and use of underground 
haulways by H. E. Harman Coal Corporation in transporting 
and removing coal mined by said H. E. Harman Coal Corpora-
tion. 
( 4) This responde11t denies that Loncey Clevinger was tbe 
owner, operator and controller of the coal estate in the said 
7.7 acre area of land at the time of the mining and removing 
,of any coal therefrom, or at any time; denies that it has pro-
,cnred the mining and removal of any coal of the said Loncey 
Clevinger, during the pendency of this suit, or at any other 
time; denies that it has collected rents and royalties for any 
,coal belonging to said Loncey Clevinger, during the pend-
,ency of this suit, or at any other time; and denies that it has 
,caused or procured the lands and properties of said Loncey 
Clevinger to be converted into a haulway for the mining and 
removing of any coal, during the pendency of. this suit, or at 
.any other time. , · 
( 5) This respondent denies that it is liable to the said Lon-
eey Clevinger for the value of 19,138 tons of coal, or any coal ; 
denies that it is liable to the said Loncey Clevinger for th~. 
use of his lands as a haulway for the mining and 
page 58 } removing of 398,300 tons of coal, or any coal ; and 
denies that it is liable for any damages to any coal 
lands of the said Loncey Clevinger. 
And now having fully answered this respondent asks to be 
hence dismissed with its costs by it in this behalf expended. 







Counsel for Complainant. 
State of Virginia, 
County of Tazewell, to-wit: 
I, W. J. Barnett, a Notary Public in and for the County 
-0f Tazewell in the State of Virginia, do hereby certify that 
G. R. Brittain, President of Bull Creek Coal Company, Incor~ 
porated, this day personally appeared before me in my county 
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aforesaid and being by me first duly sworn denied that Lorr-
cev Clevinger was the @wner, operator and controller of the 
coa:] estate in said 7. 7 acre area of land mentioned and re-· 
£erred to in the above and foreg~ing answer at the time of the-
mining and removal of any coal therefrom a:s alleged in the-
said supplemental c:ross--bill of the said Loncey Cle'Vi.ngerp 
Given under my hand this the 29 day o.f June, 1956. 
My commission as Notary will expire Aug. 15i 1956. 
page· 59 f 
-· *"· 
W. J. BARNETT 
Notary Pub1ic. 
FIN.AL DECREEP 
Thie cause came on to be heard on this the 21st day of July,, 
1956, upon the bill and exhibits filed in the Office of the Clerk 
of the Circuit Court of Buchanan County, Virginia, on April 
25, 1952; upon process duly issued by the Clerk of this Court 
Qn the same date, and on April 28, 1952, served on both the 
defendants in Buchanan County, Virginia, by the Sheriff of' 
Buchanan County; upon the separate answer of Lonie Clevin-
g~r to said bill filed on May 91 1952; upon the answer and 
cross-bill of Loncey Clevinger to said bill filed on May 9~ 
1952; upon the answer of Bull. Creek Coal Company1 Incor-
porated, to said cross-bill of Loncey Clevinger, filed in the 
Office of .the Clerk of this Court on May 24, 1952; upon the 
written motion of the complainant to be allowed to amend 
:its bill of complainant by adding thereto a paragraph to be· 
numbered (lOA), said amending paragraph to be inserted and 
read as between paragraphs (10) and (11) o:K the original bill~ 
the language of said amending paragraph being set out in 
said written motion, which motion was objected to by counse] 
for the defendants; upon the motion of counsel for the de-
fendant, Loncey Clevinger, to be permitted to file arr amended 
answer and supplemental cross-bill to the original bill, which 
motion was objected to by counsel for the complainant; both of 
which motions being made in open Court on November 1, 
1955, and being taken under advisement for later decision by 
the Court, said written motion to amend of the complainant 
and said amended answer and supplemental cross-bill of the 
defendant, Loncey Clevinger 1 were lodged with the Clerk, 
upon the depositions taken on behalf of the complainant on 
October 6, 1952, and :filed in s·aid Clerk's; Office on April 8, 
•· 
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1953; upon the depositions taken on behalf of the complainant 
on April 8, 1954, and :filed in said Clerk's Office on September 
12, 1955; upon the depositions taken on behalf of the complain-
ant on August 5, 1954, and :filed in said Clerk's 
page 60 }- Office on December 9, 1954; upon the depositions 
taken on behalf of the defendants on May 23, 1955, 
and filed in said Clerk's Office on June 21, 1955; upon the 
further depositions taken on behalf of the complainant on 
September 9, 1955, and filed in said Clerk's. Office on Septem-
ber 12, 1955·; upon the oral argument of counsel for the com-
plainant and counsel for the defendants; upon the written 
brief of counsel for the complainant; upon the written brief 
of counsel for the defendants; and upon the reply brief of 
counsel for the complainant. 
Upon consideration of said motion of the complainant to 
be allowed to amend its original bill, as moved by it, on No-
vember 1, 1955, said motion is granted and said original bill 
amended by adding thereto the paragraph numbered (lOA} 
in the language set out in th~ written motion of the complain-
ant for such amendment, which amending paragraph is to be 
read as inserted between paragTaphs (10) and (11) of the 
original bill, and the Clerk is directed to mark said written 
motion filed as of this date ; to which ruling of the court .the 
defendants, by counsel, objected and excepted. 
Upon consideration of said motion of the defendant, Loncey 
Clevinger, of November 1, 1955, to be allowed to file an 
amended answer and supplemental cross-bill to the original 
bill, said motion is granted and the Clerk is directed to mark 
said amended answer and supplemental cross-bill filed as of 
this date; to which ruling of the court the complainant, by 
counsel, objected and excepted. 
Thereupon the complainant moved the court to strike from 
said amended answer and supplemental cross-bill, all matters 
and reference therein having to do with a tract or area of land 
described as containing .62 of an acre and the complainant, 
by leave of court, filed in writing said motion to strike, set-
ting out therein the grounds and reasons for said motion. 
Upon consideration whereof, the court being of opinion that 
the grounds and reasons stated in said written motion to 
strike are well taken, the court doth grant said motion and 
doth hereby strike from said amended answer and 
page 61 }- supplemental cross-bill of Loncey Clevinger, all 
matters and reference therein having to do with a 
tract or area of land described as containing .62 of an acre ; 
to which ruling of the court the defendant, Loncey Clevinger, 
by counsel, objected and excepted. 
Thereupon the complainant asked leave to file its answer; 
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and affidavit denying ownership, operation and control, to said 
supplemental cross-bill of Loncey Clevinger, which leave be-
ing granted, said answer and atfidavit to said supplemental 
cross-bill were filed on this day. . 
Upon further consideration of the matters at issue in this 
cause, and it being the opinion of the court, the court doth 
adjudge, order and decree as follows : 
(1) That the grant from the Commonwealth of Virginia 
to Loncey Clevinger, dated February 1, 1952, for 7.7 acres of 
land, said grant being of record on page 15 of Virginia State 
Land Office Grants 125, and of record in the Clerk's Office 
of the Circuit Court of Buchanan County, Virginia, in G.rant 
Book 3, page 349, be, and the same is hereby, repealed, set 
aside and annulled and that same be removed as a cloud upon 
the title of the complainant as to the coal estate in, on and 
under said 7.7 acre tract of land, described in said grant, and 
the rights and privileges of the complainant in connection 
therewith. 
(2) That the relief prayed for by the defendant, Loncey 
Clevinger, in his original cross-bill and his supplemental 
cross-bill, being based and predicated upon the ownership by 
the said Loncey Clevinger, of the coal estate in, upon and 
under said 7.7 acre tract of land, and the grant to said Loncey 
Clevinger for said 7.7 acre tract of land having been hereby 
repealed, set aside and annulled, as to the coal estate therein, 
and there being no evidence to support the allegations of said 
original cross-bill and supplemental cross-bill and the prayers 
for relief therein set out, said prayers for relief are hereby 
denied and said original cross-bill and supplemental cross-
bill are hereby dismissed. 
page 62 ~ (3) That the complainant, Bull Creek Coal Com-
pany, Incorporated, recover of and from the de-
fendants, Loncey Clevinger and Lonie Clevinger, its costs in 
this behalf expended. 
( 4) That the Clerk of this Court shall certify to the State 
Librarian a copy of this decree. 
To all of the above rulings of the court, the defendants, by 
counsel, objected and excepted. 
And this cause shall be left from the docket. 
Enter this decree this July 21, 1956. 
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• 
F. W. SMITH 
Judge . 
• • 
• • • 
r Loncey Clevinger, v. Bull Creek Coal Company, Inc. 1.27 
MEMORANDUM OF DECISION. 
May 29~ 1.956. 
(1) It is my opinion that the court in this case clearly has 
jurisdiction to decide thB issue :as to which of the parties has. 
the better title to the 7.7 aere-s of coal in question. 
(2) It i's my 'Opinion that under the evidence the complain-
:ant has shown the existence of facts and -circumstances, 
-coupled with the possession and color of title under the deeds 
:from John C. Clevinger and the continued possession and acts 
of ownership exercised over the 7.7 acres of land by those 
claiming the same under color of title, that a grant from the 
Commonwealth will be presumed. One of the circumstances 
lending aid to this presumption is the fact that :all public 
records in the Clerk's Office of Buchanan County were de-
stroyed by fire in 1885. AU of the· facts, relied 
:page 64 } upon by the complainant to establish such pre-
sumption of a grant, existed prior to and at the 
time of the reeent grant by the Commonwealth to Loncey 
Clevinger of February 1, 1952. The fact of the i'Ssuance of 
tihis recent grant is not in itself sufficient to overcome the 
presumption of a prior grant, nor did the fact that the com-
plainants did not attack the validity of this recent grant by 
proceeding in caveat prejudice the plaintiffs rights since the 
statute clearly has given in such cases an election of remedies. 
'The presumption prevailing in favor of a prior grant, the 
recent grant is of no validity. 
(3) It is also my opinion that Section 41-39· of the Code 
of Virginia is applicable, the facts established in this case 
not being the same as in Minnick v. Wood, 111 Va. 114 relied 
on by the defendants. The evidence is sufficient to show that 
the five year limitation of the statute entitles the complaint 
to have the grant in question declared invalid. 
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Received and filed 30th day of July 1956. 
JENNINGS L. LOONEY, Clerk. 
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR. 
Notice is hereby given under and in pursuance to Rule 5 :1,, 
section 4, of the Rules of the Supreme Court of Appeals of 
Virginia, that the defendant Loncey Clevinger will apply to 
the Supreme Court of Appeals of Virginia, for an appeal and 
si~persedeas from the final decree of the Court entered in 
this cause on the 21st day of July, 1956, and that the follow-
ing assignments of error will be relied upon, to-wit~ 
(1) It was error of the Court to hold that the Complain-
ant, Bull Creek Coal Company1 Inc., had and held a better 
right and title to the coal and minerals underlying the 7.7 acre-
area of land involved in the instant suit; and errQr of the 
Court to vacate .. ::fet aside and annul the Grant from the Com-
monwealth of Vi:r:grma to Loncey Clevinger, bearing date on 
the 1st day of-. February, 1952 ; 
(2) It was error of the Court to hold that the payment 
by the BuU Creek Coal Company, Inc., of taxes upon the coal 
and minerals underlying a 7.7 acre area of land, and making 
said payment in connection with the payment of the taxes 
upon a large area of coal and minerals created the presump-
tion that the Commonwealth of Virginia had severed the-
mineral from the surface of the lands involved in the instant 
suit;: and error of the Court to hold that ai grant from the 
Commonwealth of Virginia to the Complainant or to any 
other person wiII be presumed; 
(3) It was error of the Court to hold that there is any 
sufficient evidence in the instant cause to warrant the Courl in 
holding that a settlement was ever made by anyone upon the 
7.7 acre area of land and taxes paid thereon by the Complain-
ant or any alleged predecessor in title; 
( 4) It was error of the Court to hold that the provisions 
of section 41-39 of the Code of Virginia, operated to create the 
right in the Bull Creek Coal Company, Inc., to the coal and 
minerals underlying the 7.7 acre area of land in the absence 
of any attempt to establish a Court-Right title by reeord evi-
demie; 
( 5) It was error of tI1e Court to refuse to hold that the ad-
verse possession of the Complainant, Bull Creek 
page 66 ~ Coal Company, Inc., against the defendant, Lancey 
Clevinger, did not begin to run until February 1st, 
1952, the date of the issuance of the Grant from the Common-
wealth of Virginia ; 
(6) It was error of the Court to hold that it had jurisdic-
tion on the equity side of the Court in the instant cause and 
authority to grant the relief prayed for in the bills or'com-
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plaint, since the grounds relied upon were in existance at the 
time of the issuance of the Grant from the Commonwealth of 
Virginia to Loncey Clevinger, and said grounds could have 
been interposed in a caveat proceedings to prevent the is-
suance of the Grant; and 
(7) It was error of the Court to strike from the answer and 
cross-bill of Loncey Clevinger, the averments with reference 
to the .62 acre area of land and to deny the cross-complainant 
the right to develop further evidence thereon; and it was 
error of the Court to deny cross-complainant the right of 
recovery for the coal removed by the Complainant from the 
7.7 acre area of land and the .62 acre area of land, and error 
to deny cross-complainant the right of recovery for the use 
of the said 7.7 acre area of land and the .62 acre area of land 
by the Complainant as a haul-way in the mining and removal 
of coal through and under said areas. 
A. T. GRIFFITH 
Lebanon, Va. Counsel for 
Loncey Clevinger. 
I certify that on the 28th day of July, 1956, I mailed a copy 
of the fore going to each of counsel of record for Bull Creek 
Coal Company, Inc. 
* 
A. T. GRIFFITH 
Lebanon, Va. 
* * * 
DEPOSITIONS FOR COMPLAINANT. 
The depositions of James R. Doak and others, taken on 
Oct. 6, 1952 at the law offices of Pobst & Coleman, in the town 
of Grundy, Buchanan County, Virginia, pursuant to notice 
which is herewith returned, before Elsie L. Sayers, a No-
tary Public for Buchanan County, Virginia, to be read as 
evidence on behalf of the complainant in a certain suit in 
chancery now pending in the Circuit Court for Buchanan 
County, Virginia, wherein Bull Creek Coal Company, Inc. is 
the complainant and Loncey Clevinger and Lonnie Clevinger 
are the defendants. 
Appearances: Joseph S. Gillespie and H. Claude Pobst, 
of Pobst & Coleman, Attorneys for the Complainant; and 
A. T. Griffith, Counsel for the Defendants, and Loncey 
Clevinger and Lonnie Clevinger, Defendants in person. 
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the first witness, and one of the def end-
ants, being first called, being duly sworn, testified as follows: 
DIRECT EXAMINATION. 
Mr. Pobst: 
Q. How old are you, Mr. Clevinger? 
A. Thirty-six. 
Q. You are one of the defendants in this case, are you? 
A. I didn't want to be connected up in this is what I told 
Mr. Gillespie all the time. 
·Q. I mean you. are the same Lonnie Clevinger who is made 
a party defendant and served with process? 
A. Yes, sir, I own the land on which this was taken upon. 
Q. No, I mean, you were served with process to answer the, 
bill, weren't you? 
11.. I just don't hardly understand that. 
Q. You are a,party and a brother to Loncey Clevinger, 
aren't you? 
A. Yes. 
Q. .A.nd you were both sued in this case by Bull Creek Coal 
Company, Inc., 
A. Well, I guess I was, I got a notice of something of that 
kind. 
Q. And a copy of the bill with it? 
. A. Well, I just got one letter from the company and one-
Q. And A. T. Griffith represents you? 
A. His son represents me. 
Q. Now, you say that you owned the 
Dep. Vol. 1 page 3 ~ land that was taken up, now are you 
referring to the 7 .. 7 acres granU 
A. Well, I own the land all around it where it was taken 
up, yes, sir. 
Q. You mean the 7.7 acres granU 
A. Yes, sir, the land I own goes all around this. 
Q. Now then your brother, Loncey, got a grant for that 7.7 
acres, didn't he? 
A. Yes, sir, he holds a grant for it. 
Q. Now, where does that land lay, that is along the creek 
or on top of a mountain or how? 
A. Well, the back side of it would be the ridge .between 
Conaway and Bull Creeks. 
Q. That is the main ridge between the two? 
A. Yes, sir. 
Q. Is that ridge steep or sort of flat, that is at that point? 
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Lonnie Ckving-er. 
A. It lays about as usual as any of these ridges, I wouldn't 
:say, it isn't t-00 steep and it is not too flat. 
Q. Is all that 7. 7 acres tract of land .such as can be culti-
vated or not? 
A. No, there is :about one-fourth of it cleared up. 
Q. Now, does any of it go clear down to the branch! 
A. Well, it comes off into what I would call the first fork 
of the hollow from the hollow-that is, in the head of Cove. 
Branch .of Bull Creek. 
Q. Is that the same place as some of the old records re-
f erred to as Cove Field Branch? 
A. I couldn't say1 Cove Branch is the 
Dep. Vol. 1 page 4 r original name. 
Q. Where is that place in reference 
to Burnt Poplar Branch, do you know where Burnt Poplar 
Branch is1 . 
A. That is Albert Breeding Branch, I guess the original 
name would be Burnt P-0plar, I :always called it Albert Breed~ 
ing Branch. 
1Q. You call it th.e Ailbert Breeding Branch because Albert 
Breeding lived up there? 
A. Y e:s, -sir, and he still lives there. 
Q. And then the next branch-
A. I always calle_d it Charles' Branch. 
1Q. No, I mean next above Burnt Poplad 
A. That would be Cove Branch. . 
Q. And that is the place on which this 7.7 acres is located1 
A. Yes, sir. 
Q. And continuing on up Bull Creek on your :right, what 
is the next branch 1 
A. We always called it Charles' Branch because Charles 
lived on it. 
Q. Is that the same as Big Branch? 
A. I never heard it called Big Branch. 
Mr. Pobst: This witness being adverse, that is, being one 
of the defendants, the rules of cross examination will be ap-
plied. 
Mr. G:riffith : We object to the cross examination. 
Mr. Pobst: 
· ·Q. Now, you say that they call the 
Dep. Vol. 1 page 5 } next branch above the Cove Branch, 
that is on the right as you go up, the 
Charles Branch, was that Big Charles Stiltner that you are 
speaking of, that lived up there t 
32 Supreme Conrt of Appeals of Virginia 
Lo'Ml,ie Clevinger. 
A. Yes., sir. 
Q. Well now, that is the same- branch, is it, that John T. 
Looney lived on, that is this same branchr at the mouth of it 6l' 
A. I believe John T. did live there a long time ago) I am 
not sure that is right, I don't remember it. 
Q. Is that generally ref erred to as Big Branch t 
A. I don't know. 
Q. ,John T. Looney 's widow, May Looney and their children 
still own the place there at the mouth of this branch, do they! 
.A. Yes, sir. 
Q. This 7.7 acres you say does come down to the branch at 
what vou call what fork'l 
A. it would come down off to the first water at the first 
forks of the hoifow from the top where it levels off. 
Q. Now yo:u ,:say' about one-fourth of that is cleared, what 
part of that fourth is there up along the branch 'l 
A. It would be the left-hand side of it as you go up the 
hollow and about the bottom of it, I would say is something 
like 100 feet wide and it about continues that wav out to the 
top of the hill is the way it runs, that is as close as I could 
estimate it. 
. Q. In other words, as you go up 
Dep. Vol. 1 page 6 ~ Cove Branch, headed for the waters of 
Conowayr it would' be about 100 feet 
strip on the left of the 7.7 acres that is cleared'l 
A .• Yes, sir. 
Q. Is there any building on that 7 .7 acres 'l 
A. No, sir. 
Q. Was there ever any building on it'f 
A. There is a two-room building on top of the hill that 
doesn't set on this 7.7 acres, it sets to the left right on top 
of the hllI. 
Q. Is there any fences up there on this clearing! 
A. Yes, sir, there is a little bit of rail fence, I would say 
if it is all connected together it would be about maybe 200 
feet of it, but the most of it is down, there is not any on top 
whatever, because it burnt up and a little bit up the South 
side running along the edge of the clearing·, might be 200 feet 
of it, but as far as being any fence around it there isn't. 
Q. You mean that rail fence is fencing this 100 foot strip 
as you go up 1 
A. It doesn't run plumb out to the top of the hill but runs 
on the south hand side as you go up. 
·Q. It would be on the right-hand side of this little clearing 
as you go up~· 
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A. Yes. 
Q. Who put the rail fence there 1 
A. I couldn't say. 
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Q. Does it appear to be an old rail 
Dep. Vol. 1 page 7 ~ fence? 
A. Yes, sir, it is an old rail fence, I 
believe Mr. Taze Hackney run that fence where it is now, I 
am not for sure that is right. 
Q. Who put that little log cabin up there? 
A. It is not a log cabin, it is a plank building, I built it. 
Q. ·when? . 
A. Right close two years ago. 
Q. Did anybody ever live up there f 
A. No, sir, I built that to have a dry place up there when I 
farmed it and to keep tools, etc. 
Q. That branch that you call Cove Branch, did Joe Clevin-
ger live up there 1 
A. Yes, he lives there now and has every since I can re-
member. 
Q. Is that sometimes called Joe's Branch, I see on the map, 
Joe's Branch, is that Cove Branch 1 · 
A. I guess most of the people call it Joe's Branch, more 
of them than call it Cove Branch. 
Q. And that is because Joe Clevinger has lived up there f 
A. Yes. 
Q. Is he any akin to you? 
A. Yes, sir, my uncle. 
Q. Who is your father 1 
A. S. A. Clevinger. 
Q. Sylvester Clevinger 1 
A. Yes, sir. 
Q. Who was Sylvester's father? 
A. John Clevinger. 
Dep. Vol. 1 page 8 ~ Q. Is that the same as John C. Cl~-
vinger 1 
A. I guess it is. 
Q. You said that you owned the land around this 7.7 acres, 
where did you get that land 1 
A. My father ,S. A. Clevinger, deeded it to me. 
Q. Do you know about when 1 
A. No, sir, I couldn't tell you for sure, I would have to 
look on my deed before I could answer that correctly. 
Q. Did you get that by the deed dated December 8, 1948, 
from S. A. Oleving·er and Victoria Clevinger, which is filed 
as an exhibit with the bill, and which calles it 20 acres, more 
or less? 
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A.. Yes, sir. 
Q. Does this land, this 20 acres, as described here, leave out 
the 7.7 acres or does it include itY 
A. Well, my deed didn't say anything about the 7.7 acres. 
Q. The description as you have here would in.elude it? 
A. Yes, sir. 
Q. But your contention is that while it included it, that it 
was vacant land or did you have anything to do with that? 
A. No, sir. . 
Q. You had nothing to do with the 7.7 acresY 
A. No, sir, I didn't spend anything on, that. 
Q. Now, there is a deed filed as Exhibit with the bill, dated 
August 14, 1914, from Ben Deel and Polley Ann Deel to S. A. 
Clevinger and Victoria Clevinger for 100 acres, you know 
that deed, do you? 
Dep. Vol. 1 page 9 ~ A. Well, I don't know how that deed 
runs. 
Q. I shall read it to you (reading description) "Beginning 
at a sycamore near the mouth of Cove Branch, thence running 
up a slew to a stake in Bart Belcher 's line, thence down Bull 
Creek with Bart Belcher's to Lewis Clevinger's line, thence 
with him to top of a spur between Cove branch and Burnt 
Poplar Branch, a corner to Bart Clevinger, thence with Bart 
Clevinger 's line to Butler Clevinger 's line, thence with same 
to M. R. 0 'Quinn's lines, thence with M. R. 0 'Quinn's line 
to Joseph Elswick's line, thence with said Joseph Elswick's 
line about 200 yards to a stake on top of the ridge and at the 
head of middle fork spur of said Cove Branch, thence down 
said spur with the eenter thereof to a stake in main Cove 
Branch, thence down said Cove Branch, with the middle of 
said branch to the beginning,'' now, do you know that land, 
that 100 acres¥ 
A. Yes, I know it. 
Q. Would that cover the 7.7 acres? 
Mr. Griffith: The foregoing question is objected to, asking 
for mere opinion of the witness and because improper and 
inadmissible, such question not being proper even for an .ex-
pert witness. 
Mr. Pobst: 
Q. Would that eover and include the 7.7 acres you say ad-
joins you and that you own the land around Y · 
Mr. Griffith: Same objection. 
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.end 2,nd it ::would take in what was 
deeded me io. 
Mr. Pobst: 
Q. I know JJ.uit it 'W!OUld oover more land, it covers the 7.7 
:acres and fGther land besides, is that corr.ecU 
Mr. Griffitb: Bame objecti-0:n. 
A. Yes, mine w:as de.eded on th,e upper end, I mean-. 
Mr. Pobst: 
Q. In other words, your land was a part .of this 100 acres 
hut it w.as on the upper end of iU . · 
Mr. 'Griffith: Bame <@bjecti.on. 
A. Yes, sir. 
lfr. Probst:: 
Q. It didlil.'t oome down to Bull. Creek, · 
Mr. Griffith: Same objection. 
A. Yes, sir. 
Mr. Pohst: 
Q. Now, as I understand it, then this 100 acre·s covers your 
20 acres that you got from your father and mother~ 
Mr. Griffith: Objected to for same reason. 
A. Yes, sir, it would be over :same land. 
Mr. Pobst: 
Q. Now, I see another deed here in. 
Dep. Vol. 1 page 11 ~ which Joseph A. Clevinger and Alice 
Clevinger,his wife, conveyed 200 Mtes 
of land to Polly Ann Deel, dated February 7, 1914, an.d £.led 
with the bill as an exhibit, have you had thnt deed rtmd to 
you? 
A. Well, I guess that was the same one probably that was 
the one the Sheriff delivered to me. 
Q. I was wrong in my statement that this deed conveyed 200 
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acres-,. it eonveys; 100 ac1·es. I will now ask you if this 100 
acres that Joseph Clevinger and his wife conveyed to Polly 
Ann Deel i:i!n 't the same land that Ben Deel and Polly .Ann 
Deel late1· conveyed fo your fathel' and mother! 
Mr. Griffith: The fg:regoing question and any answer there-
to is objected to because irrelevant, immaterial and inadmissi-
ble, and calling for the mere opinion of the witness,. which is-
:i.mproper under any circumstances... 
~A.... As far as I knowi I don't know for sllL'"e that is right. 
Mr. Pobst:. .. 
·Q. I will reruJ.,yoo the desmption of that (Reading) ''Be-
gjnni.ng at a sycamore near the mouth of Cove Branc~ thence 
running up a ~lew to a stake in Bart Belche:r-'s line, thence 
down Bull Creek with Bart Belcher's to Lewis Clevinger's 
line, thence with him on top (i)f a spur between Cove Branch 
and Burnt Poplar Branch, a corner to Bart Clevinger, then_ce 
with Bart Clevinger'& line to Butler Olevinger's. line, thence· 
with same to M. R. O'Quirm's line, thence with M. R. 
O'Quinn's line to .Joseph Elswick's line1 thence with said 
Joseph Elswick 's line about 200 yards to a s,tak(I!' on top o:fi tlhe 
ridge and. a:t the head of middle fork SJ>llr of said Cove Bran'Cl1~ 
thence down said spur with the center thereof fo a: sta:ke in 
main Cove Branch, thence down s-aid Cove Branch, with the 
middle of said branch to the beginning,'' that is the same 
thing, isn't itT 
.A. "\Vell1 I don't nndell."Stand that exactly, but it .is probably 
is the same land. 
Dep. Vol. 1 page 12 J Q. WeU, :iit is the same descriptioru'l' 
Mr. Griffith: Sa:me objection. 
A. Yes, it seems to be the same description,. I couldn't an-
swer positively. 
Mr. Pobst: 
Q. Now, there is also a deed filed with the bill in this cause 
dated April 15, 1912, from John C. Clevinger and Ollie Cle-
vinger, his wife, to Joseph Clevinger and Polly Ann Deel, 
this deed conveys 200 acres but excepts the minerals- and cer-
tain timber .. Were the John C. Clevinger and Ollie Clevinger1 
his wife, father and mo~her of your father, ~- A, Clevinger? 
A. No, John C. Cle-v1nger was S. A. Clevinger's father but 
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Ollie Clevinger was his step-mother, my grand-mother's name 
was Sarilda. 
Q. That deed conveys 200· acres and I will read you that 
description (reading) "Beginning at a sycamore on the bank 
of Bull Creek, just above Lewis Clevinger 's dwelling house, 
a corner to Le"\"\ris Clevinger, thence with Lewis Clevinger's 
line to a stake on the top of a spur between Cove Branch and 
Burnt Poplar Branch, a corner to Butler Clevinger, thence 
with Butler Clevinger 's line to M. R. 0 'Quinn's lines, thence 
with said O'Quinn's line to Joseph Elswick's lines, thence 
with Joseph Elswick 's lines to Erasmus Clevinger 's lines, 
thence with Erasmus Clevinger 's lines to Charley Stiltner 's 
lines to John T. Looney's lines, thence with John T. Looney's 
lines to main Bull Creek, thence down Bull Creek, with its 
meanders, to the beginning,'' containing 200 acres, you are 
acquainted with that land, aren't you Y 
A. Well, I guess I have been over all of it. 
Q. Does that cover your 20 acres Y 
Mr. Griffith: Same objection as above. 
Dep. Vol. 1 page 13 ~ Mr. Pobst: 
Q. That covers the 20 acres that you 
own? 
A. The 20 acres I own lavs in the head of Cove Branch and 
I couldn't say definitely whether it covers it or not, I am not 
that well educated to know where that goes without seeing it 
run. 
Q. Now you know where the M. R. 0 '·Quinn line is, don't 
you? 
A. I know where he lived at but I don't know where his 
lines run. 
Q. Well, you know where his line run generally Y 
A. In the head of the branch at Albert Breeding's. 
Q. That would be Burnt Poplar? 
A. Yes, sir. 
Q. Seemingly this description begins on the bank of Bull 
Creek and goes to top spur between Cove Branch and Burnt 
Poplar, you know where that is Y 
A. I don't know. 
Q. I mean the main spur or ridge between Burnt Poplar 
Branch and Cove Branch Y 
A. I know where the main head of the hollow is. 
Q. I mean the main ridge between those two branches Y 
A. Yes, I know. 
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Q. Do you know where the Joseph Elswick land is T 
A. It is on the Conaway side. 
Q. This 7.7 acres joins that T 
A. Yes. 
· Q. Then if this 200 acre description 
Dep. Vol. 1 page 14 ~ runs with the Joe Elswick land it 
would include the 7.7 acres and in-
clude your 20 acres, is that right? 
Mr. Griffith: Same objection. 
A. How was thaU 
Mr. Pobst: 
Q. I say if this 200 acres description runs with the Joseph 
Elswick lines to the Erasmus Clevinger line it would include 
your 20 acres, ,wouldn't iU · 
Mr. Griffith: Same objection. 
A. It probably would, I couldn't answer that correctly, 
what I own lays in the head of Cove Branch. I haven't seen 
any of them other lines run out, I don't know. 
Mr. Pobst: 
! f ·,,J? 1f1•l1 
. I .. ' . -1.EU.l 
Q. Does all of this 7.7 acres lie on the waters of the Cove 
Branch? 
A. Yes, sir. 
Q. Now you say that about 100 foot strip from the bottom 
to the top of this 7.7 acres, on the left side as you go towards 
the Conaway waters, is cleared and there is an old rail fence 
there about 200 feet long, that rail f enee separates the cleared 
land from the other, is that correct? 
A. What fence there is it runs right along the edge of the 
field. 
Q. Then would the wooded lands be on the right of the 
cleared spot? 
Dep. Vol. 1 page 15 ~ Q. Then would the wooded lands be 
on the right of the cleared land? 
·A. Yes, sir. 
Q. Then is there any more than this 100 foot strip cleared 
on top that would be in the 7.7 acres? 
A. No, sir. 
Q. Who cleared that strip? 
A. Either my daddy cleared part of it or Taze Hackney. 
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Q. Did Tuz:e Hackney tend th-n t land up in there t 
A. He cle:ared tha.t on top in the main head. 
Q. And whom did he clear that for, your dad1 
.A. Y.e:s, sir. 
1Q. Do you kn'.(l)W about how long ;a.go! 
.A. He mov.ed the;re to the best of my judgment in 1933, and 
I imagine he cleared it in '34. 
Q. Well, was any of the land to the left of this 7S act.es, 
:as you gu up that was cleared before Taoo Hackney or your 
daddy cleared it Y 
A. No, sir. 
Q. H:ow much did he cle:ar up there altogether Y 
A. Well, I don. 't know, couldn't say just how many acres 
there would be of it that he cleared. 
·Q. Give us an idea, was it four or five acrns you reckon Y 
A. Well, I would say that Taze Hackney cleared probably 
five or ·six acres, I :am a poor judge at guessing off ground 
that way. 
Q. And. mi.s all of this five or six 
Dep. Vol 1 p:age 16} acres cleared in what is now your 20 
·acre:s or not 1 
A. The clearing th:a t was done f 
IQ. Yes. 
A. Yes. 
·Q. Was any clearing done before that :on your 20 acres Y 
A. Well, that 20 acres that I .own has been extended four or 
five times, at first it was down at the main forks of the hol-
low. 
Q. Who did the first clearing? 
A. My father extended it up through there four or five 
times. 
Q. D-o you know when the first clearing was done on the 
20 acres? 
A. W-ell, sir, the lower end of it, I guess, was getting back 
farther than I could really tell you much about. 
Q. That was cleared on the lower end as far as you can re· 
member back, 
A. At the main forks of the big hollow. 
Q. And that was at the lower end of the 20 acres~ 
.A. Yes, down next to where it joins my brother .. 
Q. How much of the 20 acres is cleared, all of it f 
A. No, most of the 20 acres, there is, I would say little 
over half of it cleared. 
Q. Well now is that half on the right-hand side of the 20 
acres, as you go up Y 
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.A.. Wlia:t is not cleared is on the right-hand side, as you go 
up, more so, little bit on the left that is not cleared up but 
not too :much. 
Dep. Vol. 1 page 17 } 
you got itt 
A. Yes, sir. 
Q. Do you live on that 20: ac:r:es ¥ 
A. Ng., sir. 
Q. Have you been tending, it since 
Q. Did your father t~md it before you got it or not t 
A. W <illl, there were a few acres there he did.n 't, he rented 
it to Hackney •. 
Q. Do you:d·aim that that has been tended, some part of it 
by somebody, either your father or his tenants, since you can 
remember! 
A. Not every year. 
Q. Did it some years lay out 'l . 
A. I don't know how many years, while Tom Thornton lived 
there there wasn't any of it tended and I seen it was good 
land, and I fold my daddy I would tend it, if he would let me. 
Q. Then he conveyed it to you t 
A. Yes,. sir. 
Q. When was it Tom Thornton was there t 
A. I don't remembe1·. 
Q. Aboutt 
A. I don't know just for sure how long Hackney Iiv.ed there-. 
Thornton was living there when my father deeded it to me. 
Q. That was 1948 i 
A. I judge Hackney left theve in about '45 or '46, a:boot 
'46 I would :figure. 
Q. Then did Thornton come i:rd 
A. Thornton rented the place but he didn't farm it. 
Q. You said there wasn't any house 
Dep. Vol. 1 page 18 ~ on the 20 acres,. I mean before you 
built that little one room room house 
up there, there wasn't any house on the 20 acres1 
A. No, but it was a part of the 100 acres belonging to my 
father. 
Q. Was there a homm on the 100 acres down below the 20 
a:crest 
A. Yes, sir, at the first hollow below there-1 there is a house 
in the mouth of the hollow. 
Q. How far is that house below the 20 acres 7 
A. Well, my line comes down, I would say in 300 fe'et of the 
house. 
Q. Who built that house~ 
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A. Hackney and my father. 
Q. Do you remember when 7 
A. I judge in '33, I am not positive that is right. 
Q. Around 20 years ago V 
A. That is as close as I could answer it, to my judgment it 
was in '33. 
Q. And somebody has been living there every since that, 
have they, or not V 
A. Yes, there has somebody lived there all time. The house 
might have been empty some but not long. 
Q. Was it you or your brother Loncey Clevinger told Mr. 
J. S. Gillespie and me when you were in our office that al-
though Loncey Clevinger claimed the 7. 7 acres, there was an, 
argument between you all about thaH 
A. I told you all I didn't want to get messed up in no law 
suit, I work for the company, H. E. 
Dep. Vol. 1 page 19 r Harman Coal Company, and I haven't 
spent anything on this whatever. 
Q. Well, what arrangement is there about it, do you event"" 
ually get this land from,;your brother V 
A. No, sir. 
Q. Do you mean your brother is wanting or holding it ad-
verse to you V 
A. Yes, sir. 
Q. ·when he went to survey it you made no objection at 
alH 
A. Well, it was vacant land and my father said it was and 
they had it surveyed out and I didn't want to take it up. 
Q. Well, you all had been farming it every since you can 
remember, a strip of it 1 
A. Yes, sir. 
Q. And your father deeded it to you 7 
A. Yes, sir. 
Q. And you were just letting your brother take it away 
without making any objection at all 7 
A. I never made any objection. 
Q. Well, you expect him to convey that to you when this 
is over¥ 
A. I never did ask him to. 
Q. I know but he told you he would 7 
A. No, sir. 
Q. Didn't promise you that, 
A. No, sir. 
Q. Well, you know he will, don't you, 
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A. No, sir. 
Dep. Vol. 1 page 20 r Q. How is he going to get to it? 
A. There is a road to it. 
Q. There is no public road 'I 
A. You can call it public if you want to, everybody goes to it 
that wants to, and there has never been any objection to any-
body travelling it and a lot of people go over it from Con-
away. 
Q. They don't take automobiles over it¥ 
A. No, sir, take horses and walk it. 
Q. They don't haul stuff over it¥ 
A. You can take a jeep to the top of the hill, or truck from 
the Bull Creek side. 
Q. You mean take it to the top of the hill to Conaway? 
A. Yes, sir. 
Q. But you can't get· down the other side? 
A. No, not with truck or jeep. 
·Q. Do you know how much Loncey paid for the expense of 
getting this grant¥ 
A. No, I don't. 
Q. Hasn't he told you 1 
A. I believe I did hear him say he spent about $600.00. 
Q. For this grant? 
A. Yes. 
Q. You say you work for H. E. Harman Coal Corporation, 
how long have you worked for that company? 
A. I went to work in the first part of '34 the best I re-
member. 
Q. You have worked for them then 
Dep. Vol. page 21 r about 18 years 'I 
A. Yes, sir. 
Q. You have worked for them ever since they began work-
ing down there? 
A. That is right. 
Q. Did you help them survey any1 
A. Yes, sir, I have helped Jim Doak and Kiser survey, all 
along, I wasn't a steady employee on the surveying crew. 
Q. Jim Doak and Kiser are engineers for H. E. Harman 
Coal Corporation, aren't they? 
A. Yes, sir. 
Q. H. A. Kiser is dead now, is he? 
A. Yes, sir. 
Q. Well, what do you do now, Lonnie, for the company? 
A. I operate a washer on the evening shift, wash coal. 
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Q. I:s that the;re at the tipple! 
A. It aj,oins the tipple~ it is all .togct.Jwir • 
. Q. Are theymining on this 7.7 acres of land now, . 
A. Well, I can't answer that definitely, but Bob .said they 
mined in, it last summer~ he keeps up with the maps. 
Q. Does he work for the same company1 
A. Yes, sir. 
Q. What does he do¥ 
A. He works with the engineers.. 
Q. Well, you knew all the time or have known for some 
time they were mining under this land then 1 
. A. Yes; sir., I have be.en up there and I have heard shots 
fire under the ground there. 
Dep. Vol 1 page 22 } Q. Do you know how far it is under-
ground from the top of that ridge into 
the seam they are mining in.¥ 
A. No, sir. 
Q. What seam of coal are they mining in i 
A. Splash Dam. 
(Q. Is that :abov.e or below Clintwood seam! 
A. The Splash Dam seam is below the Clintwood. 
Q. .Somethmg like 300 or 350 feet below f 
A. I guess it is. 
Q. Is there any Clintwood seam of ooal on this 7.7 acre·s f 
A. Yes, sir., the out-crop is on it. 
Q. How much Clintwood seam of coal would be on this 7.7 
acres, if you know, would it be half covered or one~third or 
howmuchf 
A. All I can tell you the out-crop is on the lower end. 
Q. Well, would it be half covered, do you reckon or not¥ 
A. The out-crop is 200 and some feet down on the lower 
side, I think that is right; tw-o hundred and some feet. 
Q. How long has your br-other, Loncey Clevinger, worked 
for said co:inpany, about the same time 1 
A. About the same time. 
Q. ·what did you say your age is 1 
A. Thirty-six. 
Q. Is Loncey younger or older than you, 
A. Older. 
Q. Has he worked on that surveying corps all the thne since 
he has been working for them f 
Dep. Vol. 1 page 23 ~ A. I believe he has worked there 
most of the time, I don't remember his 
working anywhere else. 
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Mr. Griffith= Motion is made to strike the answer of thei 
witness with reference to this opinion: as to the deseriptions 
in the deeds embracing the land in. controversy in this case,,, 
beca:use the said. evidence is improper and inadmissible andL 
amount to me:r:-e opini,m of the witness-, which is improper. 
And further this dep0nent sayeth noL 
ISigna:ture· waived. 
LONCEY CLEVINGER, 
the next witnes-s, and one of the defendants, being first duly 
sworni deposes and says-: 
. DIRECT EXAMINATION. 
Mr. Pabst: 
Q. You are one of the defendants in this· suit, I believe t 
A. Yes, sir. 
Q. You are represented by Mr. A. T. Griffith, Attorney¥.' 
A. Yes, sir. 
Q. What is your age, Loncey'l 
A. Forty-four. 
Q. And you are a brother of Lommy Cleving~r and a son of 
S. A. and Victoria: Clevinger, and a grandson of John C. 
Clevinger, is- that right? 
Dep. V oI. 1 pa:ge 24 r A. Yes, sir. 
Q. I believe you are now employed'. 
by H. E. Harman Coal Corp~ra:tion o:n: its surveying ctew, is 
that right! 
A. Yes, sfr. 
Q. How long have vou been so employed'{ 
A. Every since the company first came there, about '34--'33 
or '34, along there, every since its been there, you know. 
Q. Have you worked on the engineering or surveying corps: 
every since then 1 
A. All except one or two years, my health went bad and I 
had to come to the outside and stay; and then I went back. 
Q. Have you worked orr the outside or inside 1 
A. I worked in and out, ;ftist as they would need me. 
Q. What did you do1 
A. I am front rodsman. 
Q. You don't run a transit 'l 
A. No, sir. 
Q. How many are on the usual surveying corps'{ 
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A. There are five in a crew but those are not regular, we 
just pick up brush cutters, you understand, you might say 
that three of us actually are regular, they pick up brush cut-
ters and when they ain't got brush to cut they go back to the 
tipple and work. 
Q. Who runs the transit? 
A. Ted Kennedy does now, Jim Doak and A. D. Crabtree 
did before; after A. D. Crabtree quit then Ted Kennedy come 
in, and after Mr. Kiser died, then Jim Doak went to Tazewell 
to work in the office over there. 
Dep. Vol. 1 page 25 ~ Q. Then a crew now would consist 
of Ted Kennedy running the transit 
and you as front rodsman? 
A. Yes, I am front rodsman. 
Q. And who back? 
A. Well, the others, Frank Clevinger is a rodman, you see, 
then Willard Stiltner has been working up there, he comes 
from Big Creek, Kentucky, and there have been us five on the 
outside for a right smart bit with out-crop, I would say 
around two years or longer, I haven't done too much ·inside 
work except to come in and measure up for a new map, we 
come in to do that you see, we measure up all the mines every 
six months, that takes all of them up, every three months on 
stripping and-
Q. Frank Clevinger, is he your brother Y 
A. No, sir, that is Johnny Clevinger's boy, old man Larkin 
Clevinger 's son. 
Q. And there seems to be maybe a little confusion about 
the branches up there, as I understand it, as you go up Bull 
Creek on the right-hand side, you first come to the Burnt Pop-
lar Creek, and that has been called-
A. The Albert Breeding Branch-and in fact we used to 
call it Rod's Branch, old man Rod O'Quinn lived up there 
until he died, then Albert Breeding went up there. 
Q. But that is Burnt Poplar Branch Y 
A. Yes, sir. 
Q. And on the Cove Branch, the 
Dep. Vol. 1 page 26 ~ next one, isn't it? 
A. Yes. 
Q. And is that sometimes called Joe's Branch? 
A. Yes. 
Q. Because Joe Clevinger used to live on it? 
A. Yes. 
Q. Is that Joe sometimes called Joe Penny? 
A. Yes, sir, he is my dad's brother. 
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Q. Now, the n_ext branch, going up1 coming into _Bull C!eek 
from the right, 1s the branch that Big Charles Stiltner hved 
on1 
A. Yes, sir. 
Q. You have surveyed on all those branches, 
A. At first Jim Doak, Mr. Kiser, Jackson Stiltner, my dad, 
and I believe Rans, they surveyed that out in the head of the 
branch, I wasn't in on that, I believe that was about the time 
my health went bad on me. 
Q. Now as I understand it, the 7.7 acre claim which you 
have obtained is a part of the 20 acre description that your 
father had conveyed to your brother, Lonnie, is that righU 
A. Yes, sir, it lays in there above it. 
Q. And the upper end of that 20 acres is the ridge between 
Cove Branch and Conaway, is that rightf 
Mr. Griffith: Objected to, asks for mere opinion of witness 
and because improper. 
A. Yes, sir. 
Mr. Pobst: 
Dep. Vol. 1 page 27 ~ Q. And that 20 acres is then also a 
part of the 100 acres 1 
Mr. Griffith: Same objection. 
Note: It is agreed that the same objection applies to all 
questions concerning what these surveys embrace. 
Mr. Pobst: 
Q. And that 20 acres is a part of the 100 acres conveyed to 
S. A. Clevinger and Victoria Clevinger by Ben Deel and Polly 
Ann Deel, his wife, by deed dated August 13, 19141 
A. I don't know when the deed was made, of course you are 
reading it and you know what it says there. 
Q. This deed I have had here, and you have heard me read 
the description to your brother, Lonnie Clevinger, that de-
scription from Ben Deel and wife to your father and mother, 
covers your 20 acres, 
A. Covers Lonnie's 20 acres, I don't own anything except 
the 7.7 acres. · 
Q. And that is the same 100 acres that Joseph A. Clevinger 
and Alice Clevinger, his wife, conveyed to Polly Ann Deel, 
which is conveyed by deed dated August 13, 1914? 
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A. I dcm 't know. 
Q. Well,l will read you this descriu;itio.n from.Joe Clevinger 
to Polly Ann Deel, and which is the same description from 
Polly Ann Deel and husband to your dad and mother (read-
ing) Beginning at a sycamore near the 
Dep. Vol 1 page 28 } mouth of Cove Branch, thence run-
ning up a slew to a stake in Bart 
Belcher 's line, th1:mce down Bull Creek with Bart Belcher 's 
line to Lewis· Clevinger 's line., thence with him to top of a 
spur between Cove Branch and Burnt Poplar Branch, a 
corner to Bart Olevingeil', thence with Bart Olevinger's line 
to Butler Clevingers' line, thence with same to M. R. O'Qui'n/.s 
lines to Joseph Elswick 's line, thence \vith same about 200 
yards to a stake on top of the ridge· and at the head of the 
middle fork spur of said Cove Branch, thence down said :spur 
with the center thereof to a stake in main Cove Branch, thence 
down said Cove Branch, with the middle of said branch, to the 
beginning, that covers the 20 :acres to Lori.Iiie 7 
.A. Yes. . 
(Q .. ·There i:s n deed dated April 15, 1912, as an exhibit with 
the bill fr.om John C. Clevinger and Ollie Clevinger to Joseph 
Clevinger :and Polly .Ann Deel, containing 200 acres, did .you 
hear that description read 7 
A. I believe I did. 
Q. (Reading) "Beginning at a sycamore on the bank of 
Bull Creek, just above Lewis Clevinger's dwelling house," 
you know where that is? 
A. Yes, I believe I know pretty well where it is. 
Q. (Continuing) "a corner to Lewis Clevinger, thence with 
Lewis Clevinger 's line to a stake on the top of a spur between 
Cove Branch and Burnt Poplar Branch, a corner to Butler 
Clevinger, thence with Butler Clevinger's line to M. R. 
O'Quinn's lines, thence with said O'Quinn's line to Joseph 
Elswick's lines, thence with Joseph 
Dep. Vol. 1 page 29 r E1swick's lines to Erasmus Cleving-
er's lines, thence with Erasmus Ole-
vinger 's lines to Charley Stiltner's lines to John T. Looney's 
lines, thence with John T. Looney's lines to main Bull Creek) 
thence down Bull Creek, with its meanders, to the beginning, 
containing 200 acres, more or less.'' 
A. You are speaking of that Erasmus Clevinger, that lays 
on the left side looking up in the Cove Branch. 
Q. The description that I have read you is the whole 200 
acres that your grandfather conveyed to Joseph Clevinger 
and Polly Ann Deel, and it calls for the Erasmus Clevinger 
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line aS" being one of the adjoining tracts:. in order to describe 
the 200 acres, and that covers the 20 acres of Lcmnie Clevinger,. 
does iU 
A. I think so. 
Q. You know the lines ro approximately a:11 these deeds y· 
A. I know pretty well where the lines is at. 
Q. You know where the a:djoining land owners: called forf 
A. Yes, pretty well where they a:re at, yes, sir. 
·Q. Now, Lancey, when is· the first time you ever remember 
any portion of thiS" 20 acres- up there, do you remember who 
cleared that or wa:s there clearing oo it when you firet re-
member it «>r .. noU .. 
A. Well, the' ;&st I remember Jones O'Qninn1 he and my 
dad there, I oelfeve about 1011, sG>mewir.ere there, my dad 
built him a house in the mouth @Jf the branch, that is Cove 
Branch I am speaking of, then they cleared up some on up in 
there but to tell you what yea:r it was,. 
Dep. Vol. 1 page 30 f I can't. 
Q. You mean up in the 20 acres? 
A. Up sorta in the head of the branch there, it is more o:rr 
less right on the left of a coal bank near the forks of the hol~ 
fow. 
Q. Now, you know the point where the 20 acres- af L«>mrie 
Clevinger, comes down to T · 
A. Na, sir, I don't actually know how far his line cCiID.es 
down tI1e branch towards Uncle Joe's· to know the truth about 
it that line between him and Rans, what divides them dlown 
there. 
Q. He sa:id his lower fine of the 20 acres: wwld be about 
300- feet aboYe the house? 
A. Below the house, didn't he say! 
Q. No, above the house-the house would be below his line °l' 
A. Yes:. 
Q. Do you know about where that would take it thenf 
A. Yes, I would know pretty well then. 
Q. Well, then was the clearing that yon :firS"t remember 
J ona:h O 'Quinn or your father or both of them, go farther 
up than 300 feet above the house? 
A. Well, you understand the house is away back down be-
low from where this land that I taken up is:, is away back down 
below, I would say 1,000 feet from where mine is at. 
Q. No, I am not talking about the 7.7 acres that you got, a 
grant for, I am talking about the 20 acres he got, whether 
that clearing went up into that 20 acres! 
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· A. A little of it, yes. 
Dep. Vol. 1 page 31 } Q. Now, at that time, which you say 
was about the :first you can remember, 
is that right? 
A. I can't tell you what year it was in. 
Q. Now, let's get at this way, your father and mother got 
this from Polly Ann Deel by deed dated August 13, 1914, which 
was 30 years ago,-in other words you would have been about 
14 years of age-was this clearing up there that you are talk-
ing about; made just after your father got this land or when T 
A. The fact I couldn't tell you, I was small like, well I was 
big enough to handle mules. 
Q. You were probably younger than 147 
A. Might have been or might have been older. 
Q. When your father and Jonah O'Quinn cleared it up 
there, who owned this 100 acres of land T 
A. I reckon my daddy owned it. 
Q. Do you know who lived up there before he got that from 
Polly Ann Deel Y 
A. There wasn't any house up there, Uncle Joe Clevinger 
built-the lines come down a point like this (demonstrating), 
a big point runs that way and a point that way, Uncle Joe 
built over on this point on his own land. 
Q. Do you mean your daddy owned on the right-hand side 
aslou go upY 
. Yes, sir. 
Q. And your Uncle Joe owned on the left side Y 
A. Yes, sir. 
Dep. Vol. 1 page 32 ~ Q. And Lonnie Clevinger said there 
was a house just below his 20 acres 
line, you know that house, do you T 
A. Yes, sir. 
Q. Do you know when it was built 1 
A. No, sir, not actually. 
Q. Was it built before you can remember 1 
A. No, it was built away after-Taze Hackney moved from 
over there on Conaway, I think they built him the house for 
him to come over there. 
Q. Was that about the time H. E. Harman Coal Corporation 
came in there or before Y 
A. You see I left home in 1925, and I never came back till 
'29 and then I went back away and worked a long time back 
away until the company came in and then I crune back in. 
Q. Well then when you began to work for the company then 
the house had already been built, is that right Y 




A. No, I don't believe so; I wouldn't say. 
· Q. Now, how long has that 100 acres of Polly Ann Deel 
and back of that, your grandfather, John C. Clevinger 200 
acres, you remember that land from the time you were. a small 
kid, do you Y . · 
A .. Well, I can remember it but not to tell you exactly how 
old I was or anything like that, I don't remember to tell you 
for I know I was small. 
Q. Who was tending that land the first you knew of iU 
· A. I couldn't say. 
. . Q. This 7.7 acres, as I understand 
Dep. Vol. 1 page 33 ~ it, lies at the top or ~ead of the Cov~ 
. Branch and you said Cove Branch 
forks, is it on the left or right forkY 
A. Right fork, what you see from Big hollows up and ·this 
would be on the right-hand side. · 
Q. How does that 7.7 acres lie, any flat or is it all steep? · 
A. Just about usual mountain run is about all I can tell you, 
just the ridge in there-in fact I haven't been up on top since 
its been cleaned up. 
Q. Is it all cleared there Y 
A. No, sir, just little strip. 
Q. Just about like Lonnie testified about Y 
A. Yes. 
Q. Do you remember who cleared that and about when Y . 
A. I wouldn't tell you exactly but I was getting to be a 
great big chunk of a boy, we fenced it and I carried some 
rails. · 
Q. Did you help build that old rail fence Y . 
A. No, sir, that fence's been built three or four times, they 
just kept setting back, the first fence went away down the 
mountain here. 
Q. Now, the fence, where was it when you helped run this 
7.7 acres? 
A. I never helped run that. 
Q. Well, you have seen that land lately? 
A. Yes, sir, I have seen it but not any further than the. 
forks of the hollow, just to look over it. · · 
. . Q. Well, you have seen that rail 
Dep. Vol. 1 page 34 ~ fence that is all it takes Y 
A. Yes, sir. 
Q. It is an old rail fence Y 
A. We put that fence there-I could carry rails, two rails. 
Q. You mean 30 to 35 years ago, you could carry two rails T 
.A. No. 
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Q. You are 4.4 nowt 
A. Yes. 
Q. How old would you have ooen then,, 14 or 15 I 
A. Yes, or 16. . 
<Q.. That is the l:ast ti.me this rnil f euce was builU . 
IA. No, -OIi.Ce or twic_e_':µi.9r~ since then, its been built, I be· 
lieve T-aze Hackney built another fence in there. 
Q. On about the same place Y 
A. No, he straightened it on up the hollow, it just kept 
elimbmg. 
Q. On towards the head of Cove Branch! 
A. Yes. 
Q. So as to take in a little more land! 
A. Yes, sir. . 
·Q. When you first knew the- land, was a rail fence there t 
A. Yes, I reckon there W1;1.S. . . . 
Q. Was it an old rail fence I · 
A. N-o, the :first one I helped fence i4 the other fence .was 
:away on down the mountain. . 
, ·Q. That is just -a continuation of the old rail fence, when 
you picked up two rails Y 
A. I believe the fire burnt out what 
Dep. VoL 1 page 35 } was. (h.ere and we went back there .and 
that is about when I remember doing 
li ' . 
Q. You know about where this 7.7 acres isY · . 
A. All I know is exactly where Lonnie showed ·me, I never 
helped run it, me and Jim Doak went up there anf found on,e 
or two of the hubs and appearances of where they come. 
Q. The lower part Y 
A. Yes, sir. 
Q. The rail fence that you helped built, was that on .this 
7.7 acres or noU · 
A. Might have cut a small amount of it as it went .up around 
the hill, it would catch some of it the way it makes a nuke 
down here, it went across for the little nuke up there. 
Q. And the rail fence you helped build took part of the 
7.7 acres! 
A. Yes, sir. 
Q. Did the old rail fence that stood there go up that high 
into the 7.7 acres? 
A. No, not the first fence. 
Q. Do you know the boundary lines of this 7.7 acres exactly! 
A. No, sir. . 
Q. You know it in a general wayY 
Loncey Cleviuge'f. 
A. All I looked at was map. 
Q. Do you know whether tbis little house Lonnie built up 
there is on the 7 .7 acres 1 
A. No, sir y I don't know whether it is 0,r JJ.ot. 
Q. N 0,w, do you expect to keep Lon-
Dep. Vol. 1 page 36 ~ nie 's land there against him Y 
. . A. Yes, sir, I expect to keep this 
land. , q 
Q. You we:renifk~g to let him have any interest in it °l 
A. No, sir, it belo!i,gs to me and my money paid for it. 
·Q. How much expenses have you got in it? 
A. Well, I have pretty good bunch, I have over $600.0D,: I 
have had it surveyed out and maps fixed up for it. 
Q. It cost you $600.00? 
A. Nearly $50()..;....l paid Caudill $490 some dollars. 
Q. You all told us up there the day you all talked to.us that 
there was an arrangement between you and Lonnie Y · .' 
A. No, sir, there was no arrangement between me and Lon~ 
nie. 
Q. Do you mean there was no arrangement or agreement to 
let him have any of the land¥ 
A. No, sir, it is mine. 
Q. Well, you went to see Mr. J. S. Gillespie, Attorney for 
the Bull Creek Coal Company, at Tazewell, didn't you¥ 
A. Yes, sir. 
Q. You went to see him several times¥ 
A. Yes, sir. 
Q. And Lonnie always went with you 1 
A. No, sir, Lonnie went with me twice or maybe three 
times, I wouldn't be for sure. 
Q. You and Lonnie both came up to our office! 
A. Yes, sir. 
Q. What was Lonnie going with you forY 
A. Well, that just got him messed up in it, we were going to 
Bluefield one trip and we went up 
Dep. Vol. 1 page 37 ~ there, and one trip we went to Bristol 
and we went by Tazewell. 
Q. Well, those trips were before the suit was broughtt 
.A. Yes, sir. 
Q. And Lonnie was with yon thenT 
A. Yes, sir. 
Q. And every time you would go up to Tazewell, he would 
go with you into Mr. J. S. Gillespie's office, wouldn't heY 
A. Well, he was with me, yes. · · 
Loncey Clevinger, v. Bull Creek Coal Company, Inc. 53 
Loncey Clevinger. 
Q. What was he with you for if he wasn't to have any 
interest in it? 
A. Well, he could have been a witness. 
Q. Well, you weren't going to take your witnesses up to 
talk to Mr. J. S. Gillespie, were you? 
A. Still we could have a witness, probably might be two 
against. one or one against two. 
Q. A witness as to what? 
A. The conversation. 
Q. Was that why he went then f 
A. Well, it could have been. 
Q. Well, was it? 
A. "\i\T ell, I said it could have been. 
Q. And that is why he went, was to be a witness? 
A. I didn't say it was or it wasn't, I said it could have 
been. 
Q. Now in your inside work, on a surveying crew of the 
H. E. Harman Coal Corporation, you knew what land you 
were on when you were surveying, didn't you? 
A. Yes, sir, we have it on our maps, 
Dep. Vol. 1 page 38 ~ we have it on 300 feet maps that have 
been delivered to the H. E. Harman 
Coal Corporation. 
Q. And that shows the different owners? 
A. Yes, sir, and we have 100 foot maps and also 600 foot 
maps. 
Q. And you knew at the time you were making these inside 
surveys about the time you reached this land? 
A. I knew pretty well when I started it and kept coming 
on with it, when I applied for it and got it surveyed out and 
got my map, I went to Mr. Gillespie. 
Q. And told him you got this grant? 
A. I went to Mr. Richardson the day I had it put on record 
over here, then he referred me to Mr. Gillespie. I was work-
ing five days a week and didn't have time, and then I think 
it was the following Saturday I went to Mr. Gillespie, I have 
the dates down here. 
Q. That was just a little while before the suit was brought? 
A. No, sir, it was at least six months, the grant hadn't come 
back before I notified the company they were on my property. 
Q. Although you hadn't got the grant, you notified them 
· they were on your property? 
A. I hadn't got the grant back and it was six months be-
fore they brought suit. 
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Q. Why didn't you notify them when you first found out 
thev were getting on this land Y 
A. At that time I didn't know exactly how it laid until I 
had a map of it. 
Q. Well, you knew when they got to 
Dep. Vol. 1 page 39 ~ it Y 
. · A. No, I didn't. 
Q. How did you find out about this land T · 
A. My daddy told me that was up in there, that Mr. Henry 
Kiser said it was there. 
Mr. Pobst: This answer insofar as it details what Mr. 
Henry Kiser stated is objected to as being incompetent and 
being hearsay evidence. 
Q. Now you say you didn't know about the location of this 
7.7 acres of land until the map was made, you knew wha.t 
other tracts adjoined it Y 
A. I knew, by looking on the map, where the Joseph Els-
wick land was, and our land dividing between Joe Elswick an,d 
us. 
Q. And you knew the place where you claimed those two 
lines met? 
A. I haven't got you. 
·Q. Well, if the Joseph Elswi(lk and the old 420 acre grant 
did meet, as you claim they didn't, and there wouldn't be any 
vacant land there, would there Y 
A. Well, I knew by looking on the map where this goes and 
after the map, and I had mine made, run, seeing it surveyed, I 
mean they did, Lonnie and Caudle Belcher and Rans, my 
brother, and the Kennedy Edwards wer.e ones that run it out 
and they found some of Kiser 's old stations and have the 
numbers and we cut our numbers in on the trees, they put it 
with blue keil. 
Q. Who did that Y 
Dep. Vol. 1 page 40 ~ A. The front chainman takes and 
whittles it off and takes blue keil and 
puts the number on and the back rodsman, when he comes 
up, he cuts that number in there and after Caudle made the 
map I could see them pretty well, where it laid and I went up 
there and the first trip I went was when me and Mr. Jim Doak 
went up there, I hadn't been to it on the ground. 
Q. Well, when you were surveying inside and under the 
grounds, you knew when you were getting about this land, 
you knew you were right close to it or on it Y 
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A. Y:es., '8ir~ .aftea:' I _got the map and could .lo0k :at the nu:m~ 
'ber on the 300 foot map there in -0ur office down there and 
look .iat the Ji.l.runber on my map, .after I tell ,you when we 
me.asured up I .seen they w.ere ge.tti.ng OJ!l. this. 
·Q. But _you .knew .the.re w.a.s ..a vacancy u,p there ,before ,you 
:made this ma;p 1 
.A. I :didn't know it bu.t I kn.ew that my daddy told mre tfaire 
·was and asked some of us to take it up. 
Q. Asked some of you to take it np 1 
A. Yes, some of the family. 
Q. How long was it since your daddy told you, suggested 
lthat some of you all mke this land up 1 
A. Well, around maybe six or seven years or more. 
Q. W.as that before the company did any mining on this 7.7 
:acres1 
A. Well, in the neighborhood of where they c:rossed it down 
on the lower end, they might have crossed it down here, I 
wouldn't ·say, you s-ee they c:rossed this little old nuke that 
runs down this way, ,and went down 
.Dep. Vol. 1 page 41} through here (illustrating) and they 
come down :and got here and ooru.e 
·down this belt line (ducks) and loads into big cars, thtm up 
here they started another belt lin€ coming off here to second 
East running this way, they come back here to where they hit 
high coal where they can use jaw braker, then they come back 
:around around here and co.me to the outside, .and on the other: 
:side it doe·s the same thing. -
Mr. Griffith: Motion is h:ere made to ·strike the evidence 
of this witness -and e-aeh and every part thereof insofar as it 
:purports to detail the opinion of this witness as to whether 
or not the 7.7 ·acre tract of land is embraced in ·certain muni-
ment:s of title because the answers are irrelevant and imma-
terial to anything and only purports to be the opinion of the. 
witness which is improper and inadmissible for any purpose. 
(Adjourned for lunch). 
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.AFTERNOON. SESSION.r 
2::2(J P.- Mr 
Sr Ar CLEVINGER,, 
th.e next witness; being first duly sworn,. dep©Ses: anrl! says:: 
DIRECT EXAMINATIONr 
Mr. P@bst:: 
Q. Mr~ Cleving·er, how alcL a:re YC!);Ul 
Dep. V G>L 1 pager 42'. f n©:w 1 
· A. Well,, I am 75- pas;L 
Q. Victoria: Clevinger i~ your wife, is she Y 
A. Yes, si:rr. · ;·: ; 
Q . .Arrd Lonni<( Clevinger and Lo.rr.cey Clevirrge:rr are· two of 
you:r; childre11!¥ · 
A. Yes, sir. 
Q. Have you Iiv-ed cm Bull Creek pretty much all your lifer 
A • .A.11 but five or six y11m:n;. 
Q. Where did yQ.u live then? 
A. Well, I married in 1903r and I went to Elkhorn andl 
settl1:d there until we made «me C'I'op and I went hack tOl Krrooc: 
Creek to her land tha:t her father gave her, and I went and 
made €JOO crop over thue, that wwld Ira:ve been about 1904-5,, 
and I come back to Bull Creek1 then, and staii[ there three-
or four yea:rs a:nd I went ba:ck to Elkhorn and I 8ta:id therei 
:five- years then I traded for the home> that I am :rrow in and 
c~me there irr 1910. 
Q. You mean Eikiwrrr City'l 
.A. Yes, Elkhorn City. 
Q. You are right famifair with the lands and locations· of 
different places- then'l 
A. W el11 I orl to be, I I:teiped survey about everything that 
was surveyed. 
Q. Do you know where Cove Branch is! 
.A. Yes. 
Q. You live preity close ther-e-'{ 
A. I mu about a: quarter of a mile' 
Dep. VoI. 1 page 43 ~ from it. 
Q. You kn:ow the lands surround-
ing it pretty much a:Il your Iife? 
.A. Yes, sir. 
Q. Yon of course know the 20 acres of land which you and 
your wife conveyed to Lonnie Clevinger about four ears ago r 
.A. Yes, sir. ... 
Q. And you sav that includes the 7.7 acres· that he fa claim-
ing a grant f o:t"! • 
Loncey Clevinger, v. ·Bull Creek Coal Company, Inc. S7 
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Mr. Griffith: Objected to as calling for mere conclusion of 
the witness, which~ improper and inadmissible. 
Note: And it is stipulated that the .same objectio1i is made 
to all like questions. 
!fr. Pobst; This question is withdrawn., 
Q. Are you the same S. A. Clevinger that you and your 
wife, Victoria Clevinger got 100 acres of land from Ben Deel 
and Polly Ann Deel by deed dated August 13, 19141 
A. Yef!I, si:r. 
Q. Well, do you know that location of that 100 acres of land 
and the lines of it Y 
A. I don't exactly know where the line was on the Conaway 
side, my father alsays said it went up with that branch pretty 
much, I helped survey it out when they sold the coal on it. 
,Q. Does it go clear to the top Y 
Dep. Vol. 1 page 44 } A. Well, he started around there, 
Cox did, and he run it three times 
around this heTe piece of ground and he never run nary two 
of those alike ; part of the time he run on top of the ridge and 
the third time he run underneath on my father's side, Cove 
Branch side, and he went on around to where he come to the 
divide between Burnt Poplar ai1d Cove· Bmnches and when 
he come out there he was 25 or 30 feet from what divided 
it off, my father's line went down the spur, so he just turned 
his compass and run to the highest part of that and marked 
tbr~ little chestnuts, three to four inches through, and made 
corner and got started down the branch side that come off to 
the creek between the Cove Branch and Burnt Poplar Branch 
and when he run out there he just turned his compass, because 
I reckon what he was running by c:alled for running down the 
spur. 
Q. Do you know where the Joe Elswick line is now? 
A. Yes, I do know, I have been shown, I have not been with 
anybody else that run it but othe:rs th:at were along, they have 
:Shown me. · -
Mr. Pobst: Motion is made to strike out the answer of the 
witness insofar as it purports to detail what some person told 
him or showed him as being hearsay. · 
Q. Who was John C. Clevinger 7 
A. My father. 
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Q. Do you know a tract of land that he conveyed to Joe 
Clevinger and Polly Ann Deel~ 
Dep. Vol. 1 page 45 ~ A. Yes, I know that he conveyed 
that to them, sure. 
Q. Do you know the location of that land, that is how far 
it went up towards the Conaway side, do you know the back 
line of that land 1 
A. I don't know whether I would or not, I know what the 
company run out for coal, I was helping run that, I don't 
know anything more about it than what they run. 
Q. Was your 100 acres that you got from Polly Ann Deel 
August 13, 1914, was it or not a part of the 200 acres that, 
your father conveyed to Polly Ann Deel 1 
Mr. Griffith: The foregoing question and any answer there-
to are objected to because it seeks mere opinion of the wit-




Q. Do you know where your father, John C. Clevinger, 
owned this land to 1 
A. No, sir, I couldn't just fairly answer the question as to 
that, he owned it just about my first recollection of anything, 
just what everybody told me. 
Q. You don't know just what grant it comes out on 
A. No, I don't. 
Mr. Griffith: Motion is here made to strike out the answer 
of the witness insofar as he undertook to detail his opinion as 
to what the title embraces certain parcels or tracts of land, 
that being a mere opinion of the wit-
Dep. Vol. 1 page 46 ~ ness, which is improper for any pur-
pose. 
Mr. Pabst: 
Q. When your father, John C. Clevinger, conveyed this land 
to Joseph Clevinger and Polly Ann Deel, did they get the 
coal on it or had that been conveyed before 1 
Mr. Griffith: Objected to because the record is the best 
evidence as to what they got. 
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.A. No, he had :already .sold it. 
Mr. P~bst.: 
tQ. Whom did .he ·sell it to 2 . . 
.A. ·we .always 'called it .Higgenbotham, but I thlnk it was 
(Chapma11i, Trustee. 
'Q. 'There is of retrord in the Clerk's Office at G;rundy, Vir· 
ginia, a deed dated October 11, 1.90.2, from John C~ Clevinger 
:and wife to J. W. Chapman., Trustee, conveying the coal, oil, 
gas, and minerals on three parcels of land, one containing 
244.85 acres of land, is .that the deed that you referred toY 
A. Well, I don't lmow, there was 200 and some acres of 
'that but t0 the best of my knowledge, whether it went to-
gether or not, he taken up little tract out there, what they call 
Grassy Springs, I don't know whether. that went in, whether 
they were all included in one deed or not, 
Q. Did your father, John C. Clevinger, make J. W. Chap-
- man, Trustee, more than one deed to, 
Dep. VoL 1 page ·47·} -coal and minerals on Bull Creek! 
A. Not to my knowing, he had dif. 
-ferent tracts of land that didn't come together~ at that time 
that was traded. He owned that land where lnow live and he. 
traded it to J. T. Belcher and wife and I got it from J. T • 
.Belcher and his wife. 
And further this deponent ·sayeth not. 
Signature waived. 
Mr. Pobst: That is all for today. 
State of Virginia, 
County of Buchanan, to-wit: 
I, Elsie L. Sayers, a Notary Public in and f-or the County 
of Buehanan, in the State of Virginia, do certify that the fore-
going depositions of Lonnie 91evinger and S. A. Cl~vinger 
were taken before me at the fame, place and for the purpo·se 
in the caption mentioned, and that signatures of the various 
witnesses were waived. · 
Given under my hand, this 8th day of April, 1953. 
ELSIE L. SAYERS, Notary Public 
for Buchanan County, Virginia • 
• 
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DEPOSITIONS FOR COMPLAINANT. 
The depositions of J. W.W. Baldwin and others, taken on 
April 8, 1954, at the law offices of Pobst & Coleman1 Attor-
neys, in the town of Grundy, Virginia, pursuant to notice 
herewith returned before Elsie L. Sayers, Notary Public for 
Buchanan County, Virginia, to be read as evidence on behalf 
,of the complafoant, in a certain Sfnit in chancery now pending 
in the Circuit Court of Buchanan County, Virginia, wherein 
Bull Creek Coal Company, Inc. is complainant and Loncey 
Clevinger and Lonnie Clevinger are the defendants. 
~ -. ' .. 
Present: Joseph·.S. Gillespie and H. Claude Pabst & Mar-
jorie Coleman, Attorneys for Complainant; and 
A. T. Griffith and Brantley Griffith, Attorneys for Defend-
ants, and Loncey Clevinger and Lonnie Clevinger, both De-
fendants in person. 
Dep. Vol. 2 page 2 ~ J. W. W; BALDWIN, 
the first witness called for and on be-




Q. ·what is your age 'l 
A. Fifty-eight. 
Q. ·where do you liver 
A. Deskins, Buchanan County 1 Virginia:. Q. ·what is your occupation 7 
A. Surveying and farming. 
Q. How long have you been a surveyor r 
A.. Well, I have been surveying since I was 18: years old. 
Q. Whom did you learn surveying under¥ 
A. Under my father partly. 
Q. That was vV. W. Baldwin f 
A. Yes, sir. 
Q. "\Vhat office· did he then and you afterwards hold in 
Buchanan. County, Virginia? 
A. He followed surveying, he was county surveyor for I 
don't know how many terms, and I was county surveyor for 
about four terms. 
Q. ·where has your surv·eying been done mostly7 
.A. Well, its been done mostly in Buchanan County1 and in 
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McDowell County and Pike County, Dickenson County and 
Russell and Tazewell counties and some in Washington 
County. 
Q. What branch of surveying have you followed mostly, I 
mean, mining engineer or land or how f 
A. I followed land surveying, mine engineering and high~ 
way engineering. 
Dep. Vol. 2 page 3 ~ Q. Have you recently made a survey 
of what in these papers is called a 7.7 
acre grant in the name of Loncey Clevinger f 
A. Yes, sir. 
Q. Where was that located f 
A. At Harman, it lays on the head of Cove Branch and 
across and lays partly on the head waters of Conoway side. 
Q. What does Cove Branch run into? 
A. Into Bull Creek. 
Q. And Bull Creek into Levisa River, is that right? 
A. That is right, yes, sir. 
Q. What county is that in? 
A. Buchanan. 
Q. Have you made a plat showing your workf 
A. Yes, sir, I run around the entire tract. 
Q. Have you correctly located and shown on said plat the 
lines and corners that are indicated thereon? 
A. Yes, sir. 
Q. Will you please file this plat as a part of your deposi-
tion, marked J. W. W. Baldwin Map? 
A. Yes, sir. (Same being marked as requested). 
Q. Mr. Baldwin, for the sake of easier asking you questions 
in reference to certain corners, I am labeling the corners, be-
ginning- at a white oak and hickory stump, A to G, and so that 
may be quite apparent I am inclosing each of said letters in 
a circle. What grant surrounds on three sides the 7.7 acre 
grant in question in this suit f · 
A. The 420 and the 12 acres grants. 
Dep. Vol. 2 page 4 ~ Q. Now, that 420 acre grant, is that 
the grant to John Clevinger? 
A. To John Clevinger, yes. 
Q. Dated April 1, 1859 and recorded in G,rant Book 1, page. 
59 appendix? 
A. Yes, sir. 
Q. Now at something near a page down in the description 
in this grant, there is a call, "North 82-3/4 West 40 poles up 
a ridge and crossing the ridge between said Bull Creek and 
Conoway Creek to a double poplar on the Conoway side of 
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said ridge about one pole, **," did you find that double pop-
lar? 
A. Yes, found stumps. 
Q. Did it correspond to the end of that call, I just read Y 
A. There is a little discrepency in . the distance, but the 
bearing fits pretty good. 
Q. Did you run that line Y 
A. Yes, sir. 
Q. And the next call is, "South 29-1/2 West 75 poles cross-
ing hollows, spurs and said ridge to a cucumber on a hillside, 
about two poles from a hollow of said Cove Field Branch 
about 60 yards above a field fence * * *,'' did you run that 
line? 
A. Yes, sir. 
Q. Did you find a cucumber on a hillside Y 
A. There was a cucumber gone, I ran 
Dep. Vol. 2 page 5 ~ into a large sink hole about two 
poles from a hollow. 
Q. Now, the two poplars that I read as being one of the 
corners of the 420 acres, is that corner shown on your map·Y 
. A. No, sir, it is north of where the Joe Elswick line comes 
J.n-
Q. You mean that the poplar is at the north end of the line 
F to G extended, is that right Y 
A. Yes, sir. 
Q. And you ran from those two poplars from point G down, 
to FY 
A. I ran from this point to the poplar, and then I ran the 
Elswick line next. 
Q. There is a 490 acre Elswick tract Y 
A. Yes, sir. 
Q. In running the line from F through corner G and on to 
the two poplars, did you pass any tree marked Y 
A. Well, I passed a pretty large chestnut oak with mighty 
old hacks on it, two, showed to be line tree. 
Q. Was that-
A. It was getting up near the top of the ridge near point G. 
Q. Which side of the line the way you were running did that 
chestnut oak stand on Y 
A. It stood about two feet and one-half to three feet from 
the line on the small tract. 
·Q. On the left or right of the line as you were running? 
A. It was on the left. 
Q. What did the two hacks on the tree, the chestnut oak, 
mean in surveying¥ · 
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. ¥r. Griffith: That is objected to ibe-
Dep. ·v~l. 2 :page 6} cause this witness is not shown to have 
known -0r have had .any information 
\W!l:ren that line was run or who made the hacks thereon or what 
that :particula.r ,surv~yor had in min.d or whether .or surveyor 
:made those -hacks.. .Any answer w.ould be mere -speculation. or 
g.o.ess .of this witrress., which would not he proper under any 
.circumstances. 
A. Well, two hacks represent .side line. 
Mr. P.obst: 
Q. V.lhat do you mean? 
A. Original line marked out. 
1Q. The two hacks indicate what! 
Mr. -Griffith: Same -objection to that .qu.esti.on, as previously 
:made. 
A. That indicates the 420 acres line. 
Mr. Pobsb 
Q. How is a corner tre·e indicated by sur~yors t 
Mr. Griffith: Same objection. 
A. By three notches ox marks, hacks. 
Mr. P:obst: 
Q. .And when a line passes a tree before you .get t-o the 
corner, how do surveyors indicate the line tree! 
Mr. G;riffith: Same objection. 
A. Two hacks facing next to the line. 
Mr. Pobst: 
Q. Is that universal with surveyors? 
Dep. Vol 2 p·age 7 ~ Mr. Griffith: Same objection and 
leading. 
A. Yes, sir. 
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Mr. PQ.hst ~ H~ long has. tha.t been: the cus:tom. with sur-
vevors:? 
Mr. Griffith~ Same objection.. 
A. Well,. as far back aS: I can recollect, I have- found old 
side lines on lines tha.t ha:ve been ma:de OJVer· 100 yea:rs. 
Mr. Pobsi~ 
Q. Could you: give any opinion a:s to the age of tho.se two 
hacks on thosa two che-stnut €laks t 
Mr. Griffitli: Sarne ob.jection~ 
A. No, it fooked very old. 
Mr. Pobst~ 
Q. Now, at th:e pla:ee whlmj you said you started from, what 
was the character of the ground at the place where you sur-
veyed from, as being the place where the cucumber stood? 
A. W ellt the ground was very steep, about two poles from 
the branch was a large sirrk hold indicati:ug a tree turned up 
and corner 12 acre tract. 
Q. vVha.t 12 acre tract¥ 
A. I don't recall, I believe it was in the name of Clevinger .. 
Q .. I here hand you what purports to be a description of a 
12 acre grant in the name of J o.hn Clevinger, dated July 31,, 
1947, and recorded in Grant Book No. 
Dep. Vol. 2 page 8 r 3, page 110, in the Buchanan County 
Clerk's Office a:nd will ask you if that 
is the 12 acre .grant you ref erred to 1 
A. It is. 
·Q. Well now, how did the distance and bearing of this: 
survey in running from the cucumber to the double chestnut,, 
compare with the grant line of the 420 acres? 
A. Well, the bearing compared pretty well, but the distance,, 
there was some differenc·e jn the distance. · 
. Q. Now then what line did you run next after running from 
the cucumber at point F to point G on your map¥ 
A. Well, next I went back to the white oak and hickory 
called for on top, corner to 490 acres and run Henderson Els-
wick line tiil it intersected with 420, the Elswick survey 
ca:lled far two guns and the distance carried on over. 
Q. The line you spoke of was from A to G, is that right t' 
A. Yes. 
Q. What did you find at point At 
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A. ·white oak stump, I went back to chestnut oak on knob. 
Q. What was that chestnut oak a corn.er of, I mean what 
g-rant1 
A. It was a corner of the Elswick grant, and the 420 acre 
grant. 
Q. By the Elswick grant, do you mean-
A. The 490 Henderson Elswick grant. 
Q. Dated September 2, 1861 and recorded in Grant Book 
2, page 28¥ 
A. Yes. 
Q. And the 420 acres, was that the John Clevinger grant? 
A. Yes. 
Mr. G;riffith: Motion is made to 
Dep. Vol. 2 page 9 ~ strike out this last question and the 
preceding one and the answers thereto, 
because it is not the witness' testimony but counsel testifying 
and asking witness to verify it, it is improper. 
Mr. Pobst: Said questions are withdrawn. 
Q. ·what is the acreage of said Elswick grant that you spoke 
on 
A. It calls for 490 acres. 
Q. Do you know the date of it1 
A. I believe it was 1860. 
Q. Will you please go to the Clerk's Office and ascertain the 
date and come back and tell us¥ 
A. Yes, sir. 
Q. Mr. Baldwin, I here hand you the description, metes and 
hounds, of the grant of Commonwealth of Virginia, to Hender-
son Elswick, survey dated April 16, 1860, and recorded in 
Grant Book 2, page 28, for 490 acres, and will ask you if you 
ran any lines of that grant and if so, which lines¥ 
A. I ran the line from the point on the map marked A to 
G. 
Q. What line was that that you ran as shown in this de-
scription, read it¥ 
A. North 78 E 72 poles to two gums on top. 
Q. What did that line start from¥ 
A. It started from a white oak and hickory call. 
Q. Where is that white oak and hickory on your map, 
designate by the letters 1 
A. It is marked A. 
Dep. Vol. 2 page 10 ~ Q. Then you said you ran a line 
back of that, what line was that¥ 
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A. That was a 28 pole line called for a dogwood and chest-
nut oak to hickory and white oak. 
Q. What was the description on that from the dogwood to 
chestnut oakt 
A. North 51-1/2 East 28 poles to hickory and white oak on 
top. 
Q. Did you find that dogwood and chestnut oak 1 
A. Chestnut oak marked. 
'Q. How was it marked 1 
A. It was marked with three hacks on two sides. 
Q. What would that indicate1 
A. It indicates corner. . 
Q. Could you say anything about the age of those marks 1 
A. Well, they had been renewed up not many years back. 
Q. What do you mean 1 
A. That means they have been marked over. 
·Q. Well, was there any evidence of older marks where they 
had been renewed from 1 
A. I never looked particularly, I was just checking to be 
satisfied about the white oak being proper place. 
Q. How did your survey tally with the 51-1/2 E 28 as 
shown in the grant 1 
A. It checked about as good as you usually see on those 
old surveys. 
Q. What line did you next run 1 
A. Well from the white oak I ran the line it shows on the 
map, N 81 54 E 1091.5 feet. 
Dep. Vol. 2 page 11 r Q. Well, you have testified about 
running that line 1 
A. Yes, sir. . 
Q. That is over to point G, is iU 
A. Yes, sir. 
Q. Then you ran southwest from point A, what did you 
run next¥ 
A. I ran from point A to a point called for hickory on hill-
side designated C, marked hickory gone. 
Q. Now there is a point C. 
A. Point C is the point I ran to. 
Q. You mean frqm where 1 
A. From A, the white oak and hickory on top. 
Q. Point A to B, who ran that line t 
A. That represents Caudle Belcher line. 
Q. Who surveyed the 7.7 acre grant involved in this suit'? 
A. That is Caudle Belcher's work, I suppose he figured it 
for 7.7 acres, and I figured it for more. 
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Q. Well, now the p0int from A to B, th.at you -5raid w.as 
{Jaudle Belcher's running, what w.as he running that line 
for? 
.A. He was le~ ting the 7. 7 acres., I supp:ose., fo1r Bob.. 
Q. You mean fur Lonc-ey J · . 
..A. Lonrrey,, ~s. · 
Mr. Griffith: That is t>bjected to be~au'Se this wit:ness 
<aouldn't testify about what somebody else was doing, it is 
improper, speculation. 
:Mr. Pobst: 
Q. Did you not in rnnning, have a copy of this "7.7 Mres? 
A. Ye~ ·sir. . 
Dep. Vol. 2 page 12 } Q. Show on th11.t from the point B 
· where thti we.ste;rn line of that 7 acre 
grant is. · 
A. Well, according to my survey from A to C, and accord-
ing bo Caudle Belcher's it is A-B, ·but the be-a.ring he aon-
:rumted back to the white oak on didn't tally with the old gr-ant. 
Q. When you ran from A-0~ was that -Gn the d.eg.ree (in his 
grant? 
A. I ran from A-0 on degree of the 420. 
Q. Which is the older grant, the 420 or 7,. 7 acres? 
A. The 420. 
Q. And then what did you find at point B, if anything? 
A. Well, I didn't run the line from A-B, I ran line by grant 
:'from A-0, it called for a hickory but there was no 'SJ.gn oi 
:a hickory there. . . 
Q. In running point A-0, you did not run the way Caudle 
Belcher ran the 7. 7 acres Y 
A. No, I foHowed the old grant. 
rQ. Did you find any hickory around there anywh~re? 
.A. No, I found chestnut stump when I ran next call. 
Q. You then ran the next call, tell me how yoll ran that. 
A. I was running on reverse, I ran North 78 East plus the 
variations, the call was North 82 East 270 feet to chMtnut 
stump. I hubbed right against a large chestnut stump. 
Q. Do you mean when you say the call was North 82 East, 
was that the call in the 12 acre grant or was that the way you 
raniU 
A. It was call in the 12 acre grant. 
Q. And to get 82 degrees, what did 
Dep. Vol. 2 page 13 ~ you do? 
. A. Well, I added variation required 
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Q. H©JW much variation did you add! 
A. .About 4 degrees. 
Q. What is standard variation that surveyoirs; hadr 
A. It is: different in different sections and in this section 
now it is about 2.2 minutes a year. 
Q. At point E what did y~u find t 
A. I found a chestnut stump there about a 10 inch cucumber 
growed up by the side of it. The chestnut oak was rotted 
off nearly level with the groulld.. . 
Q .. Where was that chestnut stump at point E or point D t' 
A. At point E.. 
Q. Well, what was the East line-point F you have hereto-
fore stated was where the cucumber stood where you said a 
tree had been turned up? 
A. Yes, Str; 11bout two poles :from the holler. 
Q'. Now, wes.twardly from that point, what is the call in the: 
12 acre grant 1 
A. Well South 78 West 16 poles1 crossing hollow to hickory 
on hillside. 
Q. Oh, I see~ the 12 acre grant doesn't go out here (in-
dicating) and you say you found no hickory t 
A. No. 
Q. Well, now do I recall that you said y()U :fiaund a chestnut 
stump at point E 1 
A. Yes, sir. 
Q. How big was that stump i 
Dep. Vol. 2 page 14 f A. It was a large stump. 
Q. Was it marked in any way i 
.A. It had burnt off near flush with the ground. 
Q. Did you run, the line from point E to point F 'l 
A. Yes, I did. 
Q . .And what grant was south of that line i 
A. That was 4201 struck 420 · at chestnut stump and run 
to cucumber. 
Q . .According to your running how did it compare with the 
course and distance in the 420 acre grant f 
A. West 8 poles·, that is coming towards the chestnut from 
the cucumber. 
Q. How was your calI and distance between those points i· 
.A. Well, it checked good. 
Q. What did you make iH 
A. I made it South 81 East-I was running other direc-
tion-132.2 feet, that put me into the sink hole about two 
poles· from the hollow. 
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Q. Why did you make that 81 degrees when the call in the 
420 acre grant was due West Y 
A. The law requires that, that is difference in variation. 
Q. How did the distance run out Y 
A. The distance run out at the sink hole, I presumed the 
tree had stood there. 
Q. Now, what is the point D on your map Y 
A. Point D, that is the edge of the clearing, the cleared 
land runs from D to a point a short distance East of A. 
· Q. I will make one more letter-H-
Dep. Vol. 2 page 15 · ~ and inclose it with a circle, what is 
that point Hon your plat? 
A. Well, point H, that is where the cleared land extended 
to the top of the ridge, fenced in there at times but no fence 
there now . 
. Q How much cleared land is in that Y 
A. One acre and fifty-seven hundredths, that is, inside the 
Loncey grant. 
Q. Is there any cleared land between the western part of the 
lines as you ran them and as you say the 7.7 acre grant 
showed, that is, is there any cleared land in the triangle ABC? 
A. Yes, sir, that is all cleared to the Belcher line and on 
beyond. 
Q. It is cleared which way, east or wesU 
A. West. 
Q. West to the Belcher line Y 
A. Yes, sir, and East to the line marked old fence. 
Q. What is the apparent age of that clearing? 
A. Maybe 25 to 30 years, probably longer. 
Q. Why do you put it at 25 or 30 years or probably longer, 
what do you base that on Y 
A. Well, I know the stumps had rotted out, and where its 
been cleared several years and cultivated, the stumps rot out. 
Q. Could you tell when it was last cultivated Y 
A. Well, some of it cultivated last year, and there was some 
portion that's been planted this spring and some more pre-
parations made for cultivation. 
Q. Is there any part of the 7.7 acres 
Dep. Vol. 2 page 16 ~ grant cleared East of the line H-D Y 
A. No, there is none cleared east of 
that line, it is all in forest, pretty good timber on it. 
Q. Did you see any evidence of any old fence on this 7.7 
acres? 
A. Yes, sir, there was down east of the chestnut stump, 
there was some old rails. 
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Q. Where did you see evidence of fence 7 
A. There was evidence there had been a fence from D-H 
and then south of the cucumber there was some old rails along 
there now. 
Q. Could you say anything about the apparent age of that 
fence? 
A. It looked to have been there several years, what I saw 
of it, there had been a terrible fire in there and burnt up rails. 
Q. Could you give us an idea how long the fence had been 
there? 
A. I guess. 25 years or longer from the looks of the fence. 
Q. Is there· any building of any kind on this 7. 7 acres or on 
the 10.59 acres as surveyed by you Y 
A. No, sir. 
Q. No buildings 7 
A. There was an old building right-just short distance 
from white oak point, one room building right on top of the 
mountain. · 
Q. Which white oak corner? 
A. Corner marked A. 
Q. Which direction from point A Y 
A. It stands west. 
Q. Mr. Baldwin, I will ask you if you had a copy of the. 
description of 200 acre tract of land contained in the deed 
from John C. Clevinger and Ollie 
Dep. Vol. 2 page 17 ~ Clevinger, his wife, to Polly Ann Deel 
said deed dated April 15, 1912, re-
corded June 6, 1912, in Deed Book 45, page 435 in Buchanan 
County Clerk's Office, did you have a copy of that deed? 
A. Yes, I did. -
Q. Have you made any examination of the location of this 
200 acres on the ground 1 
A. Yes, sir, I made examination of the description. . 
Q. State where the 7.7 acres, but surveyed by you as 10.59 
acres, being the grant concerned in this case, lies with refer-
ence to the 200 acres described in that deed. 
A. It lies inside the 200 acres. 
Mr. Griffith: Motion is made to strike the answer of the 
witness out because it is not proper for an expert to give an 
opinion as to the location of any particular description, he 
may describe where he made the survey and where he located 
it but an opinion of a surveyor is improper and inadmissible 
without showing what place or point the particular property 
lies since that is the issue the court or jury is to determine 
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:and motion is made to .str.ike the answer of this witness for 
the reasons .stated. 
Ml' .. Probst:: . 
1Q. I here hand you Erliibit :3., being -ctlrtilied copy or the 
:above mentioned deed, whicll was filed with the bill, and I will 
a:sk you if that is lthe description of the deed whieh you had of 
which you have just spoken T 
Dep. Vol. 2 page 18 ~ Mr. G.riffith: Let me .get this ob-
jection. The foregoing question· is 
further objected to because adverse possession under color 
of title is not appli:cable to the Commonwealth, and the proof 
of any deed from one individual to another, even though it 
would embrace the grant from the Commonwealth, would be 
,completely ineffective and of n,o value whatsoever,. because of 
the fact that the doctrine of adverse possession does not apply 
against the Commonwealt~ and until the Commonwealth 
.granted that property, it remained the property of the Com-
monwealth and no adverse claim affects it, even under cl:aim 
of :c·olor of title, nor by act of a,dverse, not,ori-ous or exclusive 
possession. thereof. 
Mr. Pobst: 
Q. I here hand you certified copy of dee4 from Joseph J. 
Clevinger and Alice Clevinger, his wife, to Polly Ann Deel, 
dated February 7, 11914, recorded August 4, 1914, .. in said 
Clerk's Office in Deed Book 45, page 531, -same being filed 
as Exhibit 4 with the bill in thi'S case, and will ask you to look 
over that deed and state whether or not you are familiar with 
the tract of land therein described. 
A. Ye-s, sir. 
Q. State the location of the 100 acres therein described in 
reference to the grant in controversy in this case, the grant 
stating it 7.7 acres, state the location in refetence to that 
gran,t. 
Mr. Griffith: The foregoing queB· 
Dep. Vol. 2 page 19 } tion and any answer thereto is ob· 
jected to bee.a.use it asks the witness 
for mere expression of opinion as to the location of two parti-
cular tracts of land, which is improper and inadmissible under 
any circumstances, and which objection is now noted to the 
last previous question as well as to this one. 
A. It covers the 7. 7 acres. 
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Mr. Pobst:: 
Q. I now hand you c~rtifie-d copy of. deed from S. A.. 
Clevinger and Victoria Clevinger, his wif ei to Lonnie Clevin-
ger> dated Deoomber 8,.1948, and recorded January 25, 1949 in 
said Clerk's· Officei in Deed'. Book 108, page 45, and ask you 
if yon are acquainted with the location of that 20 acresY 
A. Yes,; sir, I read the description. in this: deed and this. deed 
cove:iri:r the· 7 .7 acres·. 
Mr. G;riffitI:r: : Motion is made tQ strike out the answer of th~ 
witness insofar--~ he· testifies what is embraced and not re-
sponsive to the.qll'f:l.stion, a:nd is. o-bjected to for ail reasons in 
the previous: oijjeetion stated. 
Mr. Pobst: 
Q·. Mr. Baldwin, attorneys for the defendants have made. 
the objection that part of your answer is not responsive to 
any question I asked; in other words that I never asked any-
thing about what covered what, I will now a:sk you1 in order 
to comply with what might or could be required, what is: the 
location of this. 20 acres of land in reference to the 71.7 acres: 
grant! 
Dep. Vol 2 page 20 ~ Mr. Griffith: The foregoing ques-
tion and any answer thereto are ob-
jected to because it asks for mere conclusion of the witness,. 
which is improper and inadmissible for any purpose in the 
cause. · 
A. The 7. 7 acres· is inside of Lemnie 's 20 acre deed. In 
other words, his deed for 20 acre·s covers the 7 .7 acres. 
Mr. Pobst: 
Q. Mr. Baldwin, I here hand you eertified copy of a deed 
from John C. Clevinger and Sarilda Clevinger, his wife, to 
J. W. Chapman, Trustee, da:ted August 11, 1902, and recorded'. 
August 15, 1903, in said Clerk's Office in Deed Book "X,"' 
page 173, same being filed as Exhibit No. 1 with the bill in 
this cause, and will ask you if you are familiar with the loca-
tion of the 44.85 acres of land, being tract No. 21 as shown 
in said deed f 
A. I am. 
Q. Please state what the location 7 .7 acres has to 244.85 
acres conveyed. in that deed. 
Loncey Clevinger, v. Bull Creek Coal Company, Inc. 73 
J. W. W. Baldwin. 
Mr. Griffith: That is objected to for all of the reasons as-
signed to previous opinion a-nswers requested from this wit-
ness. 
A. The 244.85 acres covers the 7.7 acres grant. 
(Lunch) 
1:30 P. M. 
J. W. W. BALffWIN, 
again resumed the witness stand and the following questions 
and answers were made: 
Dep. Vol. 2 page 21} Mi'. Pobst: I will ask you to please 
:file as a part of your testimony, cer-
tified copies of excerpts from the following grants, to-wit: 
(l) 420 acre grant in the name of John Clevinger, dated 
April 1, 1859·; 
(2) 490 acre grant to Henderson Elswick, dated 9/2/'61; 
(3) 12 acre grant in the name of John Clevinger, dated 
7/31/1847. 
Each of these excerpts show the date of the survey on which 
the grant was based, the date of the gTant, where recorded 
and the metes and bounds in the descri~on, and each of the 
excerpts are properly certified by the Clerk of this Court. 
A. I here file same as requested, the 420 acre grant being 
marked Exhibit John Clevinger 420 Acre Grant; and 490 
acre grant being marked "Exhibit Henderson Elswick 490 
acre grant'' and the 12 acre grant being marked Exhibit John 
Clevinger 12 acre grant. 
Mr. Pobst: You may cross examine. 
CROSS EXAMINATION. 
Mr. Griffith: 
Q. Mr. Baldwin, aren't you the man that actually located 
this vacant tract of land for Lancey Clevinger 1 
. A. Yes, sir, I think so. 
Dep. Vol. 2 page 22 r Q. Now, you and Lancey have had 
some difference a.risen between you 
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over what you were to get as your compensation, you had 
some litigation with Loncey about your work in connection 
with this, did you not? 
A. Yes, sir, I thought it was thoroughly understood he had 
agreed to let the grants come out in his name and convey 
me one-third of it instead of paying me my fee, and I agreed 
to it, and he told me to write up the contract and I wrote up 
the contract and signed it and sent it to him and directed 
him to sign one and send it back to me. It went on for somer 
time and I wrote him a card and he wrote me he was coming 
up and wanted to talk with me. I hadn't finished up all the 
work at that time. He thought there was some vacant land, 
I never :finished up, never quit work for him until April 23, 
I :finished up on the Conoway side all the work there was to 
do. My understanding was between me and him that all the 
vacant land we found in there, we would go thirds, let the 
grants come out in his name, and his brother have one-third 
and me a third for my work, his delaying signing the contract 
in that saved me being involved in this suit. 
Q. Did you locate the area and check the records and grants 
and make a plat of what you found vacant? 
A. I did, I went in there and checked records and com-
menced :finding little here and yonder, and worked on until 
April 23, before I :finished up on the Conoway side, and this 
7.7 acres, part of it lays on the Conoway side but I had told 
him before I :finished up what I had 
Dep. Vol. 2 page 23. ~ found and made a map, that other 
didn't join in here-I reported to him 
and made a map of it and he never did come and pay me, and 
then walked into court and claimed the statute of limitation 
on what he owed me. 
Q. Now, did you accurately and to the best of your ability 
do that work in the Clerk's office and on the ground in under-
taking to (interrupted) 
A. I didn't go on the ground, I located it from abstracting 
the records, I worked for a time off and on in abstracting the 
records, and platting it out. 
Q. Well, you took the records of the calls of the 420 acres 
grant and the 14 acres grant and the 12 acres grant, and the 
30 some- acres grant and platted them together to determine 
whether or not there was any vacant land, is that right? 
A. Yes, sir, I copied the 490 acres, the 420, when I started 
out, I didn't know what grants I needed, I copied the 420, the 
490 and 12, and 36 and 77, 40 and 373, I believe, and I can't 
recall all of them, a lot of them. 
' I 
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Q. I hand you here w.h.at _purports to be .a.map ,of the various 
-tracts, one showing 13 :acres marked vacant, and will ask y-0u 
to look at. that and see if you ever saw it before Y 
..A. Ye.s, sir,, th.at is my work;, that .13 is what I :figured it from 
lthe :old grants. I made a correct .survey of it this weeik :an,d 
it is 10.59 acres-Caudle 's survey -0f the grant .shows 7.1. 
·Q. N-ow;, is it ~r is it not a fact that the actual plat of the 
:adjoining surface will be and the calculation from them, there 
where they join each other, whether or 
Dep. Vol. 2 page 24 ~ not a calculation from that will be 
more nearly accurate than a chain car-
rier purporting to Slilrvey on the ground, which is more likely 
to be more accurate and correcU 
A. Well, surveying on the ground because any discrepency 
in the hearings or distances, you can correct it on the ground. 
Q. You think then that a· survey made on the ground from 
,courses and distances., which exactly close, made from a plat, 
to be more accurateY 
A. Yes, sir, if you have horizontal measur0;, those old sur-
veys were surface measure. I made actual survey of the 
:same property this week and it was 10.59. 
Q. You can't close on the calls on measurements of surf ace 
:surve~ can you Y 
A. No, and there won't more than one out of a dozen. 
Q. Well, this map you closed it. 
A. Well, the best it could be, using the adjoining grants or 
:adjoining lands. 
Q. Well, look at this map that you identified and read me 
your courses, that you have on that around that map of the 
part you marked vacant. 
A. South 78 West 36 poles-
Q. What is next call? 
A. This call from the cucumber is West 8 poles, North 36 
West 36 poles. 
Q. What is next Y 
A. The next one, I think Joe Elswick's line, North 78 East 
72 poles. 
Dep. Vol. 2 page 25} Q. Does that clo'sei 
A. Then the next one-that -Joe Els· 
wick grant runs on into the 420 acres. 
Q. I am asking you to read the calls that this description 
on this part your marked vacant land covers 1 
A. South 29-1/2 West 25 poles, that is a line of 420 acres 
running from Joe Elswick 's corner. 
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Q. Now is that all tJie calls around the part you have 
marked vacant! 
.A. Yes. 
Q. How much did you mark that a:s a:creage in fhat ! 
.A. Thirteen is what I told you, them old distances.meitsured 
on the grounds, when you surveyed1 they will fall short and 
the acreage is shorter. . 
Q. Did you make this map from the records o:E those- grants: 
that vou refer ttJ.f 
.A. ·yes, sh:-. 
Q. Did you make it a~rate and to the best of your a:bilityt' 
A. I made it accuoofte, so fa:r as I could from Ure recordsv 
Q. Now, what di:ffere:tii:l.e have you tnade in wha:t you hav~ 
testified heretofore on direct examination in your map which 
you :filed and this one, what alteratiorrs or chan::ges'f 
A. They are practically the same, except vttriation, and 
then I measured horizontal measnreme11ts: and it is short,, 
10.59 is what I figured it for. 
Q. I noticed in one of these changes that you had in your 
map filed this morning, tha:t you had' 
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that correct, ft«:Jm due East or West 
to about 81 f 
.A. I don't think so-. 
Q. Will you look at H:.at map that you filed this morning 
and look at the call from E to F and see i£ you didn't change 
the call West S poles to South 81 East 132.2 feet, isn't that 
what you put on there 1 
A. Yes, South 81 E. 
Q. It was 90 due West, would be 90 degree-sf 
.A. Yes. 
Q. Then S 81 E, that is off 9 degrees, isn't it 6l 
A. Well, I might have made an error ther~. 
Q. Well, you know that is off 9 degrees from due WesU 
A. Oh, yes, that is an error, it is plotted on the right de-
gree . 
. Q. Well, the accepted rule of magnetic variation up until 
the last few years has been three minutes a year, ha:sn:'t it, or 
one degree every 20 years¥ 
A. Yes, up until '85 its been receding~ 
Q. .Are you sure , 
.A. That i.s 'Yhat th~ records I have from Washington, D. C. 
shows, but 1t is so shght. 
Q. Well, if it had been receding there wouldn't be that 
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much difference, instead of being nine degrees, it should be 
less? 
A. Well nine degrees ain't right, it would be around 4 de-
grees. 
Q. Well, your magnetic variation is-in other words, you 
pull your compass to the right, the magnetic variation is to 
the West and, therefore, when you are going S 81 East, that 
will be reduced, won't it Y 
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Q. Now, will you file this map as a 
part of your evidence in this case, marked, "Exhibit Work 
Done for Loncey Clevinger''? 
A. Yes, sir. 
Q. I hand you here a writing, purporting to bear date on 
the 8-28-1952, reading as follows: 
"Deskins, Va. 
"Mr. Loney Clevinger, 
'' Dear Sir: I understand you have grant on land I done 
so much work on abstracting and office work locating same ; 
and you knew I mailed you bill for $468.00, which was small 
fee for all the work done, and you made a contract with me 
in presence of my family, to deed me one-third of the prop-
erty when grant was issued, I mailed you contract which you 
failed to sign, and am now notifying you to mail me check 
to cover this work by return mail, any delay I will have to 
bring legal action against you. I also understand you are 
getting into a suit with the Co., which I can be of a lot of help 
to you, or otherwise if I were to do so, could be great help 
to the Co. The Co., I am confident, would pay me the amount 
you owe if I would aid them in beating this suit. I know 
things if I were to relate to them that would surely defeat 
you, and put you in the cost, but I don't expect to do this as 
long as you prove honest and straight with me. 
''Yours very truly, 
J. W. W. BALDWIN." 
I will ask you to look at that and see if you wrote that let-
ter. · 
A. Yes, sir. 
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Q. Will you file that as '',Exhibit J. W. W. Baldwin Let-
ter"Y 
A. Yes, I don't inf er there I would do anything crooked 
or dishonest in it, which he is trying to do with me, what I 
had reference to in there that I didn't think the grant was 
legal, didn't think we had legal engi-
Dep. Vol. 2 page ·2s ~ neer at that time. 
· Q. I hand you another letter, pur-
porting to bear date 3-14-1951, headed Deskins, Virginia, read-
rng: 
"Mr. Laney Clevinger, 
Maxie, Va. 
''Dear Sir: 
"You will find enclose map and description of the two 
tracts of land, which we are interested in. 
'' I have also enclosed contracts signed by me, which you 
may sign, and mail one to me, and retain the other. 
''When you receive the land warrant, you take it togather 
with the descriptions I am enclosing and pay Caudle 50 cents 
for each entry, and have Lonnie or your father present, when, 
you give him the warrant, or any other reliable person, and 
if he was to misplace the warrant, you would have witness 
and could make him responsible of same. 
"You keep the map and don't let him keep it, as it is vour 
property, and you might let him use it, when he comes to 
check up on the property. 
"Yours very truly, 
(Signed) J. W. W. BALDWIN." 
.And I will ask you if that is your letter! 
A. That is my work, my letter, yes, sir. 
Q. Will you file that with your deposition as Exhibit 
J. W.W. Baldwin Letter No. 2"? 
A. Yes, sir. 
Q. I hand you another letter purporting to bear date on 
March 3, 1951, and headed at Deskins, Virginia, reading as 
follows: 
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"'Mr. Bob Clevinger., 
Maxie., Virginia. 
"'Dear .Sir: 
"'I hav-e s;pent 2 days tbis '\W'OOlr, :fimshlng ~bstracting,. and 
pl.gtting and the office work in regard 
Dep. Vol. 2 page 29 } to the land we have been interested in 
for some time~ I have kept all my time 
,and expenses on my ledger; my time and expenses amounts 
:to $468.00. i:rhis is on the Breeding end; all work on .both 
tracts, there is 5.78 acres of the Breeding tract, and 10.92 
acres of the other, the coal Co. should pay at least 15 cts. a 
ton, it also has thern cut off and they would have to pay 
wheelage rights or spend a lot to haul around these tract ; 
there is a fellow who wants to pay of all my bill, if I will turn 
over my papers to him, so he can get a grant on it, he will 
pay my bill and take it up in my and his name on a 50..50 
basis, and him pay all cost of getting a grant, which cost will 
not be but little, but I thought it propper for to deal with 
you & Mr. Breeding. If you are willing, yon. and Mr. Brood-
ing can pay me half of my bill, and us go 50-50 on the land, 
or you and him get the grant in your and his n·ame, and con-
vey me 1/2 of the coal & mineral, and you keep the land, and 
you and him pay the further -expenses of getting grant, it only 
takes from 6 to 9 months to get grant after papers is filed in 
Richmond. This land belongs to the Commonwealth of Va., 
and under the law the first one that ha-s it intered on sur-
veyors books, the grant will be issued to them. · Bring M.r. 
Breeding & come up if this .suits you, .or write me & I will· 
meet you in town. 
"'Your.s, 
.J. w. w. BALDWIN.H 
Look at that and see if you wrote. that letter. 
A. Yes, sir. 
Q. I will ask you if you will nle that as "Exhibit J. W.W. 
Baldwin Letter No. 3 ''? 
A. Yes, sir. (Same filed as requested) 
Q. Is there anything in either of these letters, any state~ 
ments that you have made which you now say is im,proper 
and incorrect 7 
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A~ Not that I kn<im off or re~l 
Q. Now, Dock, when you did go back o.n the ground and do> 
this running these lines, did you have certified copies of those 
grants? ' . 
A. I had copies of the grants, I don't reca:11 whether they 
were. certified or no.L 
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the copies, did you make them your-
self'l 
A. They were furmshedme by Mr.. Pobs.t .. 
Q. Do you remember whether or not you had a copy of re 
420 acre grant, be.a:ring date of January 29, 1869 to John C .. 
Clevinger, did you 11.aye that grant Y · 
.A. Ye·s, sir, John. CJevinge:v grant, dated in 185S. 
Mr. Pobst: That is objected to, there is no such grant as to 
420 acres grant to John C. Clevinger, he had a grant to John 
Clevinger. 
A. It is John Clevinger. 
Mr. Pabst: The grant counsel is ref erring to is evidenily 
the John Clevinger grant, dated April 1,. 1859, and recorded 
in Gra:nt Book 1, page 59 appx1 in the Buchanan County 
Clerk's Office. ' 
:Mr. Griffith: By way of reply, counsel calls the court's 
attention to the fact that the statement of counsel is not evi-
dence and that the grant itself constitutes the only evidence, 
and that the question wirich I am propounding is being asked 
reading from the grant from J olm S:. Battle to Loney Clevin-
ger, bearing date on the 1st day of February, in the year of 
our Lord, one thousand, nine hundred and fifty-two. 
Mr. Pobst: Objected to because the records of the Clerk's 
Office show that the 420 acres grant ref erred to is to John 
John Clevinger and not to John C. 
Dep. Vol. 2 page 31 ~ Clevinger and counsel is invited to go 
to the Clerk's Office and ascertain for 
himself. The reference which he refers to is in another grant) 
it is incorrect. 
Mr. Griffith ~ 
Q. I will ask you whether or not you had, when you under-
took to locate this survey on the ground, a 36 acre grant of 
Matthew and Frederick Stiltner, Jr., of April 17, 18451 
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A. No, that was over in Burnt Poplar Fork, I didn't do 
any work in that fork. 
Q. I will ask you to state whether or not, when you did that 
work, you had 14 acres survey of ,Tohn C. Clevinger of Jan-
uary 17, 1889? 
A. I did. 
Mr. Pobst: The last two questions and answers are ob-
jected to because the 14 acre grant does not adjoin the land 
under consideration, and neither does the 36 acres. 
Mr. Griffith: The court's attention is called to the fact that 
the grant of the Commonuwealtb is of more potent value than 
the counsel's opinion of whether or not it adjoins it. 
Q. I will get you to state whether or not, when you were 
doing that surveying, you had this grant from the Common-
wealth of Virginia, bearing date on the 1st day of February, 
1952, from the Commonwealth of Virginia to Loncey Clevin-
ger, and purporting to contain .62 of an acre? 
A. Yes, I had the map that showed 
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Q. What map? 
A. The map that Mr. Belcher made in his survey. 
Q. You didn't have this grant then from the Common-
wealth, which I have just read there of record in Grant Book 
3, page 347, in Buchanan County Clerk's Office? 
A. No. 
·Q. Did you have, at that time, the grant from the Common-
wealth of Virginia, bearing date on the 1st day of February, 
1%2, to Loncey Clevinger for 1.73 acres, and recorded in the 
Clerk's Office of Buchanan County, in Grant Book 3, page 
348? 
Mr. Pobst: Objected to as immaterial, this land is not in 
controversy, in this case, and doesn't join it and whether or 
not he had it is immaterial. 
A. I did not have that grant. 
Mr. Griffith: 
Q. I will ask you to state whether or not you had at the 
time you did that surveying, grant from the Commonwealth, 
dated 1st day of February, 1952, to Loney Clevinger, and 
purporting to be for 7.7 acres, did you have that grant? 
A. I didn't have the gTant, I had map. 
Q. Now, what you undertook in your survey was to point 
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out discrepencies by the Caudle Belcher map, is that righU 
A. What I did was to take these older surveys and follow 
the lines of them and determine what land was in there. 
Q. Now, Mr. Baldwin, take that map that you made, and 
which you have filed and tell me what 
Dep. Vol. 2 page 33 r you have found or designated on that 
map as representing this call that I 
am reading from the grant from the Commonwealth to Lancey 
Clevinger for 7.7 acres, now tell me what your survey shows, 
according to that map for this call: '' a corner to said 490 acre 
grant and said 420 acre grant, then leaving said 420 acre grant 
and with said 490 acre grant, N 82 30 E 990 feet to a stake 
near the top of said ridge," now what have you got on that 
map1 
A. Well, I have N 78 E 72 poles or 1188 feet. 
Q. Now look at your map, which you have just filed here, 
arid got there before you that you offered in evidence in com-
pliance with Mr. Pobst 's question, what have you got on that 
map that you filed 1 
A. I have North 81 54 East 1090.5 feet. 
Q. Well, now, I wish you would explain that discrepency, 
how it happened that you ran that line for Mr. Pobst at one 
course and another for Mr. Clevinger. · 
Mr. Pobst: Objected to because as witness has stated, he, 
did not run for Mr. Clevinger, stated very plainly that he 
just platted it and the map he filed here today, where the run-
ning was made for the complainant, he stated that was 
actually run. 
A. Well, I plotted this from the records for Mr. Clevinger 
and when actually run upon the ground I ran it 1090 feet on 
the ground. 
Mr. Griffith: 
Q. But when you plot land, doesn't that disclose whether· 
your lines are too. long or too short or whether or not there 
• is any discrepancy, isn't that, as a 
Dep. Vol. 2 page 34 r matter of fact, the more accurate way 
. of telling whether there is something 
wrong, isn't that how you find out whether it will close1 
A. Yes, sir, it will close in some instances, Mr. Belcher 
shows on his map, that the two corners of the Elswick survey 
runs over into the 420 acres. 
Q. Well, now, what was the difference between the calls you 
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:surveyed there fur Mr. Pobst .and what that grant .sh-ow.s that 
you drew·-on your m.a_p ·7 
Yr. P.ohst: Objected to because this questi..on has already 
heen :asked and .answered. · 
!A. ..Aill th:e .diff.er.ence is the variatfo:n. 
Mr. Griffith.: 
Q. Well, how much variation have you counred in that Y 
A. Well, it was North 78 ·East, the Elswick deed called fo:r; 
:and my calculation was North 81.54-3° and 54!. variation and 
the difference in the distance was: my distance was 1000.5 
feet, the Elswick deed was 11.88 feet. 
Q. How long was that line that you made .three d-e~ees 
difference :in the course t 
Mr. Pobst: Objected to, -witne·ss has just -answered, he said 
it was 1090.6 feet, as he .surveyed it, and 1188 according to the 
.Elswick grant. 
A. It w.as 1090.5 feet and it conuected with the 420 acre 
line. · · · 
Mr. Griffith: 
· Q. Aud did y~u find -anything at 
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objecU · 
A. No, the Elswick grant called for corners but tb:e two 
<Corners were over in the 420 acres and that had been .granted 
years before. 
Q. Well, there was no natural object there at all 7 
A. No. 
Q. Well, was there some magnetic variation that you com• 
puted on that line T . 
A. Yes, .3° 54'. 
Q. Well, now, did you compute that on what magnetic 
variation¥ 
A. Well, I computed it up to 1885 three minutes a vear and 
after that time 2-I have map from the Department shows 
course .variation in -every section of the United States, 
Q. Who helped you to do that surveying? 
A. There was J. D. Baldwin, a son of mine, and Don Hagy, 
a neighbor, Henry Hagy's son, and we were short a man the 
first few days work~ he helped for about 10 hours. 
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Q. Did you say that was from 1887 t 
A. I cc;mnted it from the date of the gram till 1885r 
Q. When was that t 
A. The survey i I meani 1860, I believe .. 
Q. The survey, which survey were you r.un.n,i.ngJ 
A. The Elswick line. 
Q. And that was. what yeait! 
A. There wasn't nothing else tg, :r:un there. 
Q. I am asking you t0- tell what years it was you mad<l that 
· : calculatio:n-
Dep. Vol. 2 page· '.36 ~ A. From '60 t@ '85,. the year I was-, 
bgrn~ 3' a year and 2.2 from that time: 
0n up. 
Q. You only cQun.ted then for 25. years. at 3' °l 
A. I don't recall, I counted it from '60 to '85. 
Q. That would be 25 years, and that would be fo~ 20 years 
one degree,, wouldn't it t 
A. Yes. 
Q. And five years would be one-fourth of it, 1 degreei 15 
minutes, w0uldn 't it 1 
A. Yes. 
Q. Now from 1860 to when did you do your surveying'{ 
A. To 1954. 
Q. How much did you count from that time to Y . 
A. Well 2.2, I :figured it 3° 54', if I didn't make any mistake. 
Q. Now what did you say you ran that line- there for-Mr. 
Pohst 's, the cCDU:rse ! 
A. North 81 54. 
Q. And the original caII was North 82, wasn't it? . 
A. No, I don't think so-it was 78 is my recollection.. 
Q. Wen, this grant calls it North 82. 
A. That is a later grant, that is 7 ac1re grant. 
Q. Yes. 
A. Tha:t is pretty much same as I have, just six minutes 
difference in Caucile 's bea:ring and mine. 
Q. Now, isn't it a fact from 1860 up to 1954, tha:t there were 
94 years from that survey, isn't that right? 
A. Yes. 
Dep. Vo!. 2 page 37 ~ Q. And it was also true that your 
magnetic variation is to the W estr 
which would mean that there would be added on to the call 
of' NoMh 78 instead of taking off, isn't that right? 
A. Oh, yes, running East it adds and running west it de-
creases. 
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Q. And you only added three degrees and a few minutes for 
94 years? 
Mr. Pobst: Objected to for witness said it was 3° 54'. 
Mr. Griffith: Q. Well, that is all you did change that for 94 years? 
A. Yes. 
Q. Three degrees and 54 minutes? 
A. Yes, just six minutes difference in my work and Candles. 
Q. Did you start at the same point that Caudle did? 
A. According to his papers, he tied into the white oak 
stump, but I couldn't find any sign where he run that. 
Q. Now, look at that map that you have made for Mr. 
Clevinger and tell me what you have for this line, '' thence 
leaving said 490 acre grant and with said 420 acre grant, S 
33 57 West 669 feet to a stake two poles from a ravine,'' 
what have you got on the survey you made for Mr. Clevinger 
representing that call? . 
A. I have South 29'-1/2 West 75 poles. 
Q. You have it South 29-
A. South 29-1/2 West, that is what the grant calls for. 
Q. That is what the old 420 acre grant called for? 
A. Yes. 
Dep. Vol. 2 page 38 ~ Q. How many poles? 
A. Seventy-five poles. , 
Q. And was that the call you put on the work you did for 
Mr. Clevinger? 
A. Yes, sir, I put it just what the grant called for. 
Q. Well, what did you put for that call the work you did 
for Mr. Pobst? 
A. North 36 30 East, I was running the other way, 690 feet. 
Q. And how much did you put the feet in Mr. Clevinger's 
work? 
A. In Mr. Clevinger's work, I plotted it 75 poles. 
Q. Now, tell us how you happened to make a magnetic 
variation on that work of 6° 30' instead of-
A. Well, the corner run to the left of the poplar stump and 
it took the difference to call to the corner. 
Q. Did that constitute any evidence that showed that the 
other one was wrong? 
A. No, the other one would have been on the hill above the. 
sink hole, you find those very often. 
·Q. But isn't that one way to determine the proper magnetic 
variation is where you find object-
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A. Sure when you can see from one object to another. 
Q. But you said you run to a poplar on this o:n,e. 
A. I did, but it took that much variation. 
Q. Well, if that wasn't right, is there any other reason-
A. Oh, yes, the surveyor could have made an error in read-
ing his instrument. 
Q. You could have made a mistake 
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. A. No, I was particular on mine and 
it checked, that increased the area of 7.7 acres grant. 
Q. Well, you weren't trying to make it big or little, were 
youT 
A. No, I was wanting to make it correct, it was immaterial 
with me if it had f alien short. · 
Q. Now, will you look at your map, the work you did for 
Mr. Clevinger, and see what you have representing this call: 
"North 85 25 West 132.76 feet to a stake on a hill side, 
hickory and chestnut, corner," what do you have on that call T 
A. I have West 8 poles on that call. 
Q. Now, what do you have on the one you surveyed for Mr. 
PobsU 
A. There is where I have South 81 E 132.2-I marked that 
llp last night and Belcher shows the same line North 85, that 
is nearer correct, that should have been a five instead of a 
one, that I have on the papers. 
Q. Well, your map is run on 81, isn't iU 
A. No, it is run on 85, I have a book, I just made mistake in 
marking it up. 
Q. Now, what did you put Mr. Pobst's line. 
A. That is 81, which should be 85. 
Q. Well, do you have a protractor here, isn't your map 
made on 81 instead of 85 T 
A. No, supposed to be 85. 
Mr. Pobst: I have a protractor. 
Mr. Griffith: 
Q. Nor, Dock, since you have been 
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struments, have you checked that call 
of S 81. E that you hav:e on the map you introduced in evi-
dence here to determine whether that course is running S 
81 ET 
A. It would be 85 computing the variation from West 
course. 
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'Q. But there hasn't been no variatioo since you made it a 
:few weeks ago, has there¥ 
A. No, not much, I think I worked that up last night .and I 
made that er;ror. 
Q. Well, you closed that map, didn't you t 
A. Yes. 
Q. Now in those othez· lines that you have there,, is there 
:that much difference in themt 
A. No, nothing more than this 36, it took the difference on 
that to connect the corner and next to platting. 
Q. Well, you used in this one 9° j 
A. That is an, error, it couldn't be that much because you 
can see the corners, the line is short call. 
Q. W:ell, even in that one you made 9° in that one, 3° 54' 
in one, 5° in one, 6° 30' in the other. 
A. Yes, it took that difference though to c·an to the poplar 
:stump. 
Q. There is no two that you have used the same magnetic 
variation on, is there 1 
A. I think so. 
Q. Well, these three that I haw. . . 
A. I used the same but took different line to hit the point. 
Q. Now that one didn't go to no 
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A. Which one t 
'Q. That one South 85, and your map shows South 81 East. 
A. It run from chestnut stump and 1•un into sink hole where 
cucumber was up-rooted. 
Q. But that is where you didn't find any cucumber. 
A. No, didn't find any cucumber. 
Q. Now your next call, which I am asking you to locate on 
the map of the work you did for Mr. Clevrnger, this call: 
"thence leaving said 420 acre grant and with one line of said 
.12 acre grant, South 83° 12 minutes West 263.5 feet crossing 
a hollow to a stake on a hillside, a hickory corner,)' what did 
you run that line in the work you did for Mr. Clevinger¥ 
A. I plotted it on South 78 West 16 poles, 
Q. Well, what did you run that line in the work you did 
for Mr. PobsU 
A. Well, it would be South 82 West 270 fee~ ·on the map 
it shows North 82 East 16 poles. 
Q. What did the calls in the grant call for f 
A. The old grant called for 16 poles. 
Q. What course f 
A. South 78 W 16 poles~ according to the 12 acre grant. 
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Q. You didn't count but 4° magnetic variation in that one,, 
did vouY A: The surveys are different dates;. 
Q. W ell1 you said that was that 420 acre g:r:an:U' 
A. No, that line :Lsn 't, :iie is in lZ 
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· , Q. Well, what was the date of the 
12 acre grant Y 
A. I think'_it·is. about '47, somewhere along thereJ July 31,, 
1841. :;,r:r ' 
. ·Q. Well, if that one was made irt 1847, there would be the 
difference between 1847 and 1860, that much older that would 
be, wouldn't it, and there would be more added instead of 2: 
taken off, wouldn't there Y 
Mr. Pobst: Objected to, he said he didn't figure iti he said 
this one was over four. 
Mr. Griffith: Well, attention is called to his sworn testi-
mony, which shows the smallest one was 3 and from that to 
6-1/2°. . 
Mr. Gillespie: Also objected to because witness has ex-
plained that all those were in doubt as to magnetic variation,. 
that is due to the fact that he sacrificed his bearing to the 
actual corners .. 
A. Yes·, I show 4 ° variation oil the 12 acre line. 
Mr. Griffith: 
Q. 'When, as a matter of fact, it was 13 years older than 
that 420 acre grant, wasn't it, from '47 to '60! 
A. The 420 acres was '58-11 years. 
Q. Well, according to the calculation that would be practi-
cally 3' a year, wouldn't it, for the 11 years would make 33', 
wouldn't it Y · 
A. Yes, 11 years at-· the 12 acres 
Dep. Vol. 2 page 43 ~ grant is older than 420. 
Q. Well, according to the rules there 
would be 33' added to it? 
A. Yes, if it was correct, but the bearings given in the 
papers don't fit the corners every time. 
Q. What did you find there at the end f 
A. I found a chestnut stump, only evidence of any chestnut 
around there. 
Q. What was it you ran from to the chestnut stump you did 
find was a natural object Y . 
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A. I run from white oak stump on top hill to a hickory on 
hill side, then to the chestnut. 
Q. Was there a hickory there f 
A. No, my call gave out and a road had been bull-dozed up 
the hollow. 
Q. And you only used 4° magnetic variation on that calH 
A. Yes. 
Q. Now, the next call, which I will ask you to look up and 
see what you have in the work you did for Mr. Clevinger, 
which corresponds with this call in his grant: ''North 25° 21' 
West 4'93.21', '' what did you plat that line in the work you did 
for Mr .. Clevinger? 
A. North 36-1/2 West 36 poles. 
Q. Now, what did you run that line for Mr. Pobst in his 
work? 
A. Well, I was running the other way, South 32 30 East 
525.9'. 
Q. Well, in that one you made 4° variation? 
A. Yes. 
Q. Out of all your surveying, there 
Dep. Vol. 2 page 44 ~ was only two that you used same 
magnetic variation on l 
Mr. Pobst: Objected to because the witness has stated re-
peatedly that the difference in variations in these calls is due 
to factors other than in variation and in rriost of the cases they 
have been cited. 
Mr. Griffith: 
Q. Well, now in Mr. Pobst's you have run that how many 
feet? 
A. 529.9 feet. 
Q. Now isn't it a fact that the calls in the old muniments 
of title took 595 feeU 
A. That was horizontal measure, calls 36 poles. 
Q. In other words, you just arbitrarily made it 525 instead 
of 595 on the assumption of surf ace measure? 
A. (None). 
Q. Tell in the record how you would take surf ace measure-
ment and scale it down to suit your notion. 
A. I take the elevation on these hills, differe:nt points on 
Jong line you have to record your elevation on every set up. 
Q. Did you record your elevation on a single one of these 
lines and make calculation? 
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A. Yes, if I had my book here I would show you. 
Q. You mean every one of these measurements that you 
have given you took the elevation and the angle from that 
point to the point you were going to and then took your table 
and counted the distance that would be horizontal¥ 
A. Yes, sir, took my elevations from every set-up from one 
station to another and recorded it and 
Dep. Vol. 2 page 45 ~ when I would go to work up my office 
work, I would find my horizontal. 
Q. And you made that calculation instead of dragging line 
along there¥ 
A. I took line there. 
Q. What was the use of draggi.ng your tape along¥ 
A. Well, it wouldn't be surveying if you didn't measure 
it. 
Q. Well, can't you go upon a precipice and take point here 
and get your elevation 1 
A. If you make it on ground and if any dips you go down, 
and up. 
Q. What would you gain by dragging it on the ground if 
you just calculated it T 
A. You would gain accurate measurements. 
·Q. What's the use in taking your elevation then T 
A. Surface measure won't calculate correct, some lines 
steep and some level and it won't work out. 
Q. Now just what was it that you meant in this letter that 
you wrote, when you said: '' I also understand you are get-
ting into a suit with the company, which I can be of a lot of 
help to you or otherwise, if I were to do so, could be of great 
help to the company¥" 
lt. Well, what I meant by that, I had doubt as to whether 
that survey would stand or not, if Caudle was a legal surveyor 
it would stand and if he wasn't I had doubts whether it would 
stand up or not in court. 
Q. Well, you had platted it out¥ 
A. Sure, but they wouldn't accept 
Dep. Vol. 2 page 46 ~ my work at Richmond, it had to be 
legal surveyor. 
Q. What did you mean when you said that you could be of 
help to him or otherwise, just what did you mean by that T 
A. Well, I had it in mind that if he didn't play straight with 
me, which he didn't, that I might inform the company that 
if a survey was illegal that they could knock it out, set the 
grant aside. 
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Q. Well, wheu you w&e gomg to help him, what were you 
going to do, withhold 'from them information Y 
.A. Well, I would have kept my mouth shut. · 
Q. Well_, when you a11 didn't get .along~ whicli course did 
you take, did you take the course suggested in this letter, 
·Hor otherwise" Y 
A. I haven't done anything only I did diseuss it with Mr. 
Pobst, just legality of the survey~ 
·Q. Just what did yo:u mean by this·: "'The Company, I am 
<eon:fident, would pay me :the amount yo_u owe if I would aid 
them in beating the suit'' Y 
A. I meant that if I would give them the inf oil"mation that it 
was illegal ·surveyor and all was what I had in, mind. 
Q. Well, did you approach the Company or the Company 
:approach you about this evidence given here today? . 
A. Well, I talked to Mr. Pobst and some of the company 
officials just what I thought about the tegaility of the survey. 
I never did talk to them any more about it and they talked 
like they would look into, that they didn't know for s«re 
whether it would stand or not. 
Dep. Vol. 2 page 47 } Q. Well now in this part here where 
. .you say, "I am confident would pay 
me the amount you -owe me if I would aid them in beating the 
'SUit," did they live up to thaU 
A. We never had any contract of that kind, I was making 
that suggestion to Bob, trying to get:my money out or him. 
Q. Do you mean that was just a threaU . 
A. Kind of a bluff, it could have been something else. 
Q. Well, there wasn't any bluff about,your testifying! 
A. When I went there and did the work for them, I was 
supposed to testify for them. . · , 
Q. It is a pretty stern reality you are here testifying for 
them, which kind of lives up to that threat, isn't it Y 
A~ If the letter had never been wrote, I imagine I would 
have been here testifying for them, after they got me to do 
the work, I would be sure to. 
Q. Well, in this letter you said that if he didn't come across 
that you could give the other side some good help. 
A. I had in mind I could, the help might be ess·ential yei, I 
don't know. 
Q. And that map that you made, haven't you said that you 
made that from those records and furnished it to Mr. Clevin-
ger, to the best of your ability? 
A. Oh, yes, the best I could do from the· records, yes, sir. 
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RE-DIRECT EXAMINATION. 
Mir. Poibst ~ 
Q. Mr. Baldwirr, did tne Bu.II Cre-ek CoaI Compmry or Mr. 
· · J Qseph S. Gillespie or I ever offer yom 
Dep. V oL 2 pa:ge 48 f. $468.00 to testify fa tiris suit f 
·. A~ No, sir .. 
Q. Did you .Chit_rgii.:t~em any extra because- of your infor-
mation, tha:t you:ii:de,lt. was- it was a void gTant because Ctflldl~ 
Belcher was not a: legally appointed surveyoT'l 
A. I did n:ot. 
Q. When did you do all this surveying ou the map you filed'. 
ma:rked, ",T. W. W~ Baldwin Plat""! 
A. I beglIIl on the 5th of April and finished up yesterday 
and :finished np my map la:st night. 
Q. The 36 acre grant in thai vicinify,, wfaJ was tne p-/Itenteet 
in that? 
A. Some of the StiltrrerS'. 
Q. Where does it He f 
A. If lays in that Burnt Popla:r Fork, and the 420 acres 
runs around here. 
Q. Wha:t about the 14 acre grant; who was the granteef 
A. J'ohn C. Clevinger, that lays m the head of Burnt Pop-
lar. 
Q. Does either the 36 or 14 acre grant aajoing this 7S acre 
grant in the name of Loncey Cievingerf 
A. No, sir. 
<J. Are either one of them referred to in this 7. 7 acre grant 
in any way or called for~ 
A. No, neither one of them fa called for. · 
Q. As I understand it, you now state that the calls of the 
lines from Point E to point F on your map first filed today 
should be South 85 E instead of South 
Dep. Vol. 2 page 49 ~ 81 ET 
mine. 
A. That is right, that's an error of 
Q. And does the protractor that you have placed on if to-
dav so show? 
A. Yes. 
Q. I will, therefor-e, above the 81 put the letter 5 in 
parenthesis. And you state that in your contract, if I recall 
correctly, you state in your contract with Loncie Clevinger 
and Lonnie Clevinger that the agreement was you were to do 
all this work and you were to have one-third of all vacant 
land which was found and £or which grant was to go, Loncey 
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Clevinger would have one-third and Lonnie Clevinger one-
third? 
A. Yes, Loncey said the grant would come out in his name, 
he asked me to draw up contract in duplicate and sign and 
send to him and he would sign, but he didn't sign and return 
it to me, we were to go thirds in it. 
Q. You say you were to go thirds, you were to have a third, 
Loncev was to have a third and who else? 
A. Lonnie was my understanding. 
Q. Then the three of you were to be equal partn,ers in it? 
A. Yes. 
Q. On this plat, in pencil, which you made for the Clevinger 
some three or four years ago and which you have filed as a 
part of your depositions marked "Exhibit Work Done For 
Loncey Clevinger," you have this 7.7 acre tract, which is the 
subject of this litigation, in which you label 13 acres, you 
marked that "Lonie Tract" what did you mean by thaU 
A. That was inside his 20 acre 
Dep. Vol. 2 page 50} where he had deed for. 
Q. You mean that deed from S. A. 
Clevinger? 
A. Yes, sir, and what I :figured 13 acres from old record. 
Q. You found that out when you were working on this and 




Q. Now, Dock, when you sent that contract to Loncey, you 
knew then pretty well what your agreement with him was, 
didn't you? 
A. Yes, . my understanding that his brother was going 
thirds, I thought old man Breeding was in it in the beginning, 
but he dropped out they said. 
Q. Who told you he dropped out? 
A. Bob told me. 
Q. Is Bob the same one as Loncey? 
A. Yes. 
Q. I here hand you here what purports to be a contract 
bearing date on the 15th day of March, 1951, between J. W. W 
Baldwin and Loncey Clevinger, and on which appears to be 
your name J. W.W. Baldwin, Sur., and I will ask you if that 
is the paper that you sent him to sign up as your contract? 
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A. Yes, this is my work, I signed both and sent him two 
of them. 
Q. Will you please file that as a part of your evidence 
marked "Exhibit J. W.W. Baldwin Contract"? 
A. Yes, sir. ·(Same filed as re-
Dep. Vol. 2 page 51 ~ quested) 
Q. Now, Dock, look at that contract 
and see if it isn't a fact that it is only between- you and 
Loncey Clevinger and no one else Y 
A. That is right, he said it was understood that the grant 
was to come out in his name and he would convey to me and 
Lonnie, we would all go thirds. 
Q. Well, now, look at this thing and see if you didn't put. 
in there that you were just to have one-third of the coal, oil, 
and gas. 
A. Certainly. 
Q. How did you happen to make it just between you two 
and leave the other one out? 
A. Well, because this was proper, the grant was aimed to 
be issued to Bob, he said the grant would come out in his name 
and he would do the conveying to other parties. 
And further this deponent sayeth not. 
Signature waived. 
TAZE HACKNEY, 
the next witness, being first duly sworn, deposes and says: 
DIRECT EXAMINATION. 
Mr. Gillespie: 
Q: How old are you? 
. A. Well, if I can reach the 12th day 
Dep. Vol. 2 page, 52 ~ of May coming I am 77. . 
Q. Where do you live? 
A. Well, I never did live nowhere, I stay on Bull Creek. 
Q. What have you worked at? 
A. You mean my occupation, keeping the cats out and pack-
ing stove wood. 
Q. Did you ever do any land clearing? 
A. Yes, sir, I have done land clearing. 
Q. You say you lived on Bull Creek, have you ever lived on 
Cove Branch? 
A. Yes, that is where I am staying now. 
Q. How long have you lived there Y 
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A. I h:aveu't kept no record, but its been hack in, the first 
of the 30's. 
Q. You mean 1930, or 3U ye'ar:s agof 
.A. The 1930'.s .along '34 or '35, right in that _pa-:rts ;as nigh 
:as I ·can tell you when I c0me in there. 
(Q. 'Where did you live Wore· you moved there t 
.A. Oonoway Ore·ek. · 
Q~ Where is this place that you live now as related to the 
'.20 acres piece of land that belongs to Lonnie Clevinger 
that was deeded to him! · 
A. I know about the way they have told me it was, !"live 
just a short distance from it, it ain't a quarter of a mile to it 
from my place. 
Q. Less than :a qU'.arter -of a mile! 
A. Yes. 
Q. Do you know where this 7.7 acres 
Dep. Vol. 2 page 53} that was granted to Loncey Clevinger 
liesr 
A. No, sir, sure don't, never saw it run. 
'Q. Now, above the forks of Cove Branch, did you ever do 
~my clearing in there¥. 
A. Well, I have done all that '-s been done with the excep-
tion of mighty little for the last 34 or 35 years, I first leased 
'Some of this land from Brother Sylvester Clevinger and later 
on I bought it. · · 
Q. Is that the father of Loncey Clevinger and Lonnie ·01e-
vinger¥ 
A. Yes. 
Q. And you say that was 34 or 5 years ago¥ 
A. Right in the bounds of that. 
Q. Did you do any clearing there before you moved there t 
A. Well, I started up a littl-e clearing, didn't get much done, 
had to build a house. 
Q. But you had done some work there before you moved 
there¥ 
A. Just little bit clearing. 
Q. Do you know where there is a co-al seam opened up th~re 
as appears on this map, a mark over a place where the:re is a 
coal seam¥ 
A. I guess I do, I am the man that had it opened. 
·Q. Did you do the clearing around that coal seam there 
in that area¥ . 
A. Some and on to the top of the mountain. 
Q. To the top of the mountain between Oov-e Branch and 
what1 
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A. Contrary Creek.. 
Dep. Vol 2 page 54 } Q. You cleared all from that coal 
seam opening up t 
A. Well, you would call it clearing, there was. a patch 
around below the coal seam that had been cleared up, but it 
had grown up and I re-cleared it, there wasn't no coal seam 
opened there at that time. 
Q. That had been cleared even before you worked there t 
A. Yes, sir. 
Q. Well, had there been a fence running up there Y 
A. There was a fence in time that had wen,t up pretty close 
to where this 'coal·s-eam. is now opened. It had got burnt up. 
Q. was . that b'ef ~>:re you did any clearing there t 
A. Yes, sir, that fence was burnt, the fire come across from 
Conoway and burnt it up, then the boys' father had a working 
and we came up from Conoway side and hope him with the 
working. We started this fence back pretty well where it 
should have been down at the bottom but we set out and we 
went out further at the hack and then I cleared and set it out 
more again. . 
Q. You know there had been one fence up there before you 
did any clearing Y 
A. Yes, sir. 
Q. And before you moved there you put in a different fence °l' 
A. I hope him put in the fence before I ever moved there,, 
you understand, before then when the first one was burnt. 
Q. Yes. 
A. And then I cleared up to this fence built in the working 
and I set it further out around the 
Dep. Vol. 2 page 55 ~ ridge. 
Q. Do you have any idea how far 
back that :first fen,ce was put in there Y . . 
A. No, I don't. 
Q. And this second fence you spoke of was put there some 
34 or 5 years ago? 
A. No, it was put in before that, it was put in there before 
I cleared up to it. 
Q. And you know that area between the forks of Cove 
Branch and the top of the mountain had fence on it, its been 
cleared and re-cleared for a longer period than 35 years! 
A. Than I know anything about. 
Q. And you do know about it for 35 years?. 
A. Yes. 
Q. You spoke of these boys' father, whom do you mean f . 
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A. Brother Sylvester Clevinger. 
Q. That is the father of Loncey and Lonnie? 
A. That is right. 
CROSS EXAMINATION. 
Mr. Griffith : 
Q. Mr. Hackney, I don't know whether I misunderstood 
you or whether they misunderstood you, I understood you to 
say that it was about '34 or '35 that you were in there and 
knew about that land? 
A. It was 1934 or '35 is when I moved in there. 
Q. I understood Mr. Griffith to say 35 years ago. 
A. No, no, not that, 1935 is what I 
Dep. Vol. 2 page 56 ~ was talking about or '34. 
Q. Well now from '34 or '35 up to 
'54, that would be 20 years instead of 35. 
A. Yes, it would work, I guess, that way. 
Q. You didn't mean to say 34 or 35 years ago then? 
A. You see if you understand this-I made a covenant or 
contract with them boys' father before even I built. 
Q. When was that? 
A. That was back in the beginning of the thirties some-
where. 
Q. You don't know whether it was '34 or '35 or '32? 
A. No, sir, it was back in the beginning of them, I wouldn't 
make no positive statement on that. 
Q. This land was not inclosed in fence? 
A. The second fence had been set and set around in the 
woodland and I cleared the whole thing and when I cleared up 
to this fence, I cleared rig·ht on up to the top of the hill and 
over on the Conoway side, I taken fence out and set it around 
the boundary I cleared, its burned out now. 
Q. How long did that one stay there? 
A. I don't remember just how long it staid, but not too 
long until it was re-burnt. 
CROSS EXAMINATION. 
Mr. Griffith: 
Q. Mr. Hackney, but you did some work over there and 
knew about this being fenced even before you leased iU 
A. Yes, I have seen the old fence and crossed the old fence 
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a long time before I ever thought 
Dep. Vol. 2 page 57 r about leasing or renting it. 
Q. Was there some clearing there V 
A. There was up under the coal seam we are talking about 
now, I hired the coal seam opened that is open there and used 
it for farm purposes. 
Q; Had Harman's mine opened on the Bull Creek side when 
you moved from Conoway to Cove Branch V 
A. I don't believe it had. 
Q. How long do you think you lived on Cove Branch before 
the Harman mine opened up t 
A. Well not to awfully long, I don't remember just what 
. date that thej come in there. 
Mr. Griffith: Motion is made to strike the evidence of this 
witness as irrelevant and immaterial and inadmissible for 
every purpose. 
And further this deponent sayeth not. 
Signature waived. 
State of Virginia, 
County of Buchanan, to-wit: 
I, Elsie L. Sayers, a Notary Public in and for the County 
of Buchanan, in the State of Virginia, do certify that the fore-
going depositions of J. W. W. Baldwin and Taze Hackney 
were taken before me at the time, place and for the purpose in 
the caption me:n,tioned; that witnesses were sworn and signa-
tures waived. 
Dep. Vol. 2 page 58 r Given under my hand, this 19th day 
of May, 1954. 
My commission expires July 9, 1955. 
ELSIE L. SAYERS, Notary Public 
for Buchanan County, Virginia. 
Received and filed 19th day of May 1954. 
ELSIE L. SAYERS, D. Clerk .. 
• 
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DEPOSITIONS FOR DOMPLAINANT. 
The depositions of T.aze Hackney~ 'taken on the 5th day e,,f 
Au.oo-ust, 1954, at the law Qffices of Pobst an,d Coleman,, in· 
Grundy~ Buchanan County, Virginia, pursuant to notice here-
to returned, Baid depositions taken before Elsie L. Sayers,, 
a Notary Public for Buchanan County, .Virgini~ to be read 
.as eviden,ce on behalf of the complainant. in a certain suit in 
chance;ry now pending in the ·Circuit Court for Buchanan 
County, Virginia, wherein Bull Creek .Coal Company is com .. 
plainant and Loncey Clevinger et als. · are the defendants. 
Present: Joe S. · Gillespie~ Esq., Tazewell,; Virginia, H. 
Claude Pobst and Marjorie Coleman, .. Attorneys, G;rundy,. 
Virginia, Counsel for Complainants, and . . 
A. T. Griffith an,d Brantley Griffith, Attorneys, Lebanon, 
Va., counsel for the defendants; and Loncey Clevinger~ in 
:person. 
TAZE HACKNEY, 
the first witness, of lawful age, being first. duly 'Sworn, de-
poses :and says: · 
DIRECT EXAMINATION .. 
Mr. Pobsb 
·, .,,·11· 
Dep. Vol. 3 page 2 } · Q. You are the· same Taze. Hac~ey 
who testified m, this matter, or gave 
your deposition some three or four months ago, a:i;e you.! 
A. Same man . 
. Q. At that time we asked you whether you ever cultivated 
· the land in controversy in this suit, and you stated you had, 
beginning the first time about '32, '33, '34 or '35. 
A. Somewhere in the '30's I said. 
Q. Now, we failed to ask you how long you had possession 
of and tended this land. 
A. I only had possession about seven years the best I re-
member. · · 
Q. Did you cultivate that every year t 
A .. Well, no, you know the customary rule of farming, we 
farm the land and then let it lay out a year. I cleared the 
land in there by the acre and I would clear some nearly every 
winter. 
Q. Was there fences on it at that time? 
, .A.. Well first. and furthermore the old fence went up just 
' . 
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around above the coal bank just small piece, a:nd the old man 
Sylvester Clevinger ha:d a working and we put the fence up 
higher, then I cleared something like three acres outside this 
and then, put the fence up around' ii. 
Q. When you would let the land lay out, did you use some 
portion of it f 
A. Tend some this- s-eason and let some lay out, and then 
tend another piece next year and let this lay out. 
Q. Wag any part of the land culti..-
Dep. Vol. 3 page 3 f vated every yearj 
· A. Oh, yes, yes, sir, tended some of 
it, tended by somebody. 
Q. When you _quit tending it, which I believe you said was 
after six or sev&ri years-
.A. Yes, six or seven years. 
Q'. Then who went in possession there! 
A. Parkis Loney the best of my judgment, he rented it 
next.. 
Q. Under whom did he rent °l 
A. S. A. Clevinger, but anyway when he went in his son 
moved in, Buster Looney, I don't think that is his real name,, 
but that is what we call him. 
Q. Who has been tending thls land sine~ Parltls Looney 
went out? 
A. His son. 
Q. Buster Looney? 
A. Yes, sir. 
Q. And who was Buster Looney claiming underf 
A. S. A. Clevinger. • · 
Q. Bow long did his possession continue! 
A. He is still there, got part of the land in cultivation this 
year. 
Q. State whether a part of that land has been cultivated 
every year since he has been there. 
A. As I told you awhile ago, we tend a piece and let it lay 
out the next year and tend another piece, the whole tract is 
not in at no time. 
Q. This land in controversy, as shown by the evidence here, 
is on Cove Branch, now what branch is that on 1 
A. It is on the main upper right-
Dep. Vol. 3 page 3 r hand fork. 
Q. How :far up that forkf 
A. You mean from where the creek forks! 
·Q. No, with reference to the ridgef · 
.A. WeII, it lays: praciically on this side of the ridge,. where 
• 
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they claim it is, I don't know a thing about the lines or cor-
ners. 
Q. Where you tended it, how close to the top of the ridge 
did you tend Y 
A. I tended it to the top. 
Q. When you got over the top what waters is that cin Y 
.A. Conaway Creek. 
Q. Is there a coal bank opened on that land ! 
A. Yes, I opened a coal bank in there by permission of 
S. A. Clevinger, and they tell me that coal ban_k is on that 
property. · 
Q. And that coal bank was on the head of which fork? 
A. Right-hand fork of Cove Branch. · 
Q. When did you open that coal ban.l{ Y 
A. I couldn't tell you. 
Q. With reference to when you began tending the l~nd ! 
A. Not for two or three years after I went in there to tend 
it. 
Q. Do you know where there is a fork right up close to-
wards the top of this ridge where the right-hand fork forks 
again? . 
A. Well, I don't know whether you wou,ld call it a fork or 
not, but in about 300 feet of the coal ban){ there is a drain, 
thev call it Basin hollow. 
• Q. How far from where that Basin 
Dep. Vol. 3 page 4 ~ hollow Plakes off from the main branch 
to where the coal bank opens Y 
A. We told you about 300 feet. 
Mr. Pobst: Cross examine. 
Mr. Griffith : Motion is made to strike the evidence of this 
witness and each and every part, because the possesE!ion of 
surface lands in 1930 arid thereafter cannot affect muniment 
of title or the validity thereof long prior to the alleged pos-
session, and without waiving our motion counsel cross 
examines as follows : 
CROSS EXAMINATION. 
Mr. Griffith: 
Q. Mr. Hackney, do you know where the lines of this -seven 
and a fraction acres of land are Y · 
A. No, sir, I don't know a thing about it, not even the start-
ing point. 
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Q. You don't know anything about either one of these 
grants made to Loncey Clevinger T 
A. No, sir. 
Q. And you don't kn,ow whether the place you cultivated is 
on that area T 
A. No, sir, I don't. · 
Q. If I understood you correctly, what you did, you cleared 
some land you rented from Mr. S. A. Clevinger? 
A. Yes, S .. A. Clevinger. 
· Q. And you would cultivate it so 
Dep. Vol. 3 page 5 ~ many years and let it lay out a while y· 
. A. Yes, sir. · 
Q. · And that was done in the 1930 's T 
A. Yes, somewhere in the beginning of the '30's. 
Q . .An,d I further understood you to say you would put up a 
fence to turn stock from your crops and at times they would 
re-build itT 
A. And I would keep setting them out. 
Q. And you would keep on clearing and setting the fence 
out? 
A. Right. 
Q. And whether that land was included in the seven and a 
fraction acres in the name of the Commonwealth to Loncey 
Clevinger, you don't knowT 
A. I do not. 
RE-DIRECT EXAMINATION. 
Mr. Pobst: 
Q. Taze, do you know of any other coal bank up there T 
A. Yes, I know of the same seam open away across in the 
left fork that belongs to little Joe Clevinger. 
Q. No, I mean in the Basin hollow T 
A. No, sir. 
RE-CROSS EXAMINATION. 
Mr. Griffith : 
Q. How much did you do m the way of mining, just for 
domestic use, was it T 
A. Just for fire purposes, jut back a little ways, might be 
· something like 30 to 35 feet back, out-
Dep. Vol. 3 page 6 ~ crop and all. 
little every yearT 
Q. And how often did you mine, just 
• 
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.A. Little :ev.ery fall just for fire purposes. . 
Q. D.o y.ou know how many years you did thaU 
A.. Well, I didn't open that for three- or four years after I 
iwe11t on the ,place hut i[ used it .every .fall .a little after I did 
(():pen it, and I was there seven years. 
Q. Y o.u wer,e there .seven, years in .aJ.U 
A. That is ,right .and I g.ot permit frQm 'S. A. Clevinger 
fo open it, I didn't voluntarily open it. 
Q. Y-0u :don '.t know whether. that is the same place .the Bull 
Creek Coal Company b.as opened? 
A. No, they never had opened there, they prospected on 
10ach side but never open,ed it there. 
Q. Do you know whether they are mining there on it n0w? 
A. No, n.c;,t anybody mined· ther~ mining there at this time. 
RE RE-DIRECT EXAMINATION • 
.Mr. Pobst: 
Q. Row thick was tb.a't coal, Ta2reY . 
A. Mr. P.obst, the best I could tell you, it would stand, 
would average :something about like f-0ur feet. 
Mr. Griffith: Counsel for the defendants renew their in.otion 
to strike· the evidence ·of this witness and each and every part 
for the reasons noted in the previ-ous moti'Oll. . 
And further this deponent sayeth not. 
Signature wai:ved. · 
. I 
Dep. Vol. 3 page 7 } ANDERSON ELSWICK, 
the next witness~ being first duly sm,r~ 
deposes and ·says : 
DIRECT EXAMINATION~ 
Mr. Pobst: 
Q. Anderson, where do you live T 
A. I live down at Big Rock. 
Q. In Buchanan Coun'tyJ Virginia f 
llM S~e· <::1ourt of" Appeafa of Virgmim . 
A'¥1,d€f.'SO!W, ElWJick. 
A. Yes,, si:rr. Q .. How far fro.m the tf)mt m Gruncilyf 
A. AbC1Jut 10 mile$. 
Q. Bow long have y@u lived about 10 mifum' from the towu 
of Gi1'Undy, in Buchanan ComrtyY 
A. Well, I was raised there and I have lived tILere until I 
was 18, I guess,. therr I mewed to Hoone Creek ®.d the!ll moved'. 
back. 
·Q~ Well, yO'U- we:rn 18 yea:r.e· old w:ften. you mc,.vetll to Home 
Creek! 
A. Yee, lri.r .. 
. Q. How. old are you nowf 
A,. I am BO years old. 
Q. Mr. Elswt~ ~ what ofti'eia:I position do yffll !told in 
Buchana:n CO'tlilitt ~t this time, if any f . 
A.. I am a mel]!IJ~ of the Board of Publfo Welfare . 
• Q. Have you :held any other crfficia:l positions in the- county,. 
1f ·so wha:U 
A. 'r was Srrpervisor about eight years. 
Q. Do you remember anything about the court house of 
Buchanan County having burn:0d, away 
Dep. Vol. 3 page 8 ~ back yonder! 
A. Yes, I remember hearing my 
father talk lots about it. 
Q. Do you remember the first time yon: were ever in Grundy 
and saw the court houi,e? 
A. I don't remember much about the court house when it 
stood, I remember after it was burnt seeing where it set. 
Q. Do you remember the court house before it was burned 'F' 
A. No, I don't remember se·eing it before it burned, but I 
remember a:fter it was burned seeing where. it was- burned, 
but I don't remember seeing it before it burned, I was some-
thing like 11 years old, I reckon. ·· · 
Q. Where was the location of that court house 9 · 
A. It was about where the place where the pFesent eoul't 
house is. · 
Mr. Pobst: Cross examine. 
Mr. Griffith : Motion is here made to strike the evidence of 
this witness and each and every part thereof, as irrelevant 
and immaterial. . . . 
And further this deponent s{:tyet'h not. . 
Signature waived. 
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ALBERT. BREEDING, 
the next witness, being first duly sworn, <;leposes and says : 
DIRECT EXAMINATION. 
Mr. Pobst: 
Dep. Vol. 3 page 9 ~ Q. Albert, where do you live¥ 
A. I live on, the old name of it is 
Burnt Poplar Fork, we call it post office hollow now, mostly. 
Q. In what creek1 
A. Bull Creek, in Buchanan County, Virginia. 
Q. Where is Burnt Poplar Fork located with reference to 
Cove Branch, do you know where Cove Branch is¥ 
A. No, I don't unless it is what we call John's Branch or 
Joe's Branch or something like that. 
Q. Do you remember why they called it the John Branch 1 
A. Yes, it was because John Clevinger lived there a long 
time. 
Mr. Pobst: I want to ask Loncey Clevinger a question 
here. 
LONCEY CLEVINGER, 
being first duly sworn, deposes and states as follows: 
DIRECT EXAMINATION. 
Mr. Pobst: 
Q. You are one of the defendants in this suit, are you not, 
Loncey¥ 
A. Yes, sir. 
Q. Do you know where the John Branch of Bull Creek is 
located¥ 
A. Yes, sir .. 
Q. Why did they call it John's Branch1 
A. Well, my grand-pa, John Clevinger, lived right at the 
mouth of the b~·anch and I have always known it as John's 
Branch. · 
Q .. After that was it ever called the 
Dep. Vol. 3 page 10 ~ Joe Branch and why¥ 
A. Yes, my Uncle Joe Clevinger 
moved up in there. 
Q. Is it now called the Cove Branch 1 
A. No, sir, it is yet called the Joe Branch. 
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Q. Well, you said that the company had it on the map, the 
way they had it ori their map was Cove Branch-
A. In the notice- I believe it is Cove Bran,ch and on the map 
is Joe's Branch. 
Q. That is the sarri.e place, same branch? 
A. Same branch. 
'Q. And that is the branch that runs out close to the New 
Moon Cafe? 
A. That is right. 
Q. Now, that is the same branch whereon this 7.7 acre lies 
on the head of the right-hand fork, that is in controversy in 
this suit, is that righU 
A. Yes, sir. 
And further this deponent sayeth not. 
Signature waived. 
ALBERT BREEDING, 
who was in the witness chair prior to this last witness, was 
further examined and testified as follows: 
DIRECT EXAMINATION. 
Mr. Pobst: 
Q. Now, Mr. Breeding, you have heard Loncey Clevinger 
state that the Cove Branch and the 
Dep. Vol. 3 page 11 r John's Branch and Joe Branch are 
one and the same, and that the land in 
controversy is in the head of what we call the Cove or Cove-
field Branch or John's Branch? . 
A. Yes, I know it by the name of John's Branch. 
Q. That is the one that runs out close to the New Moon 
Cafe! 
A. Yes. 
Q. Now, how far do you live from_ that branch T 
A. Well, you go down the road from the mouth of that 
branch and up the holler I live on, I suppose it is right around 
one-half mile between the two. branches, then I live three-
quarters mile upon the other branch, Burnt Poplar. 
Q. What is the next branch going up from the Burnt Poplar 
Bran.ch? 
A. That is it. 
Q. In other words, the Joe or John.'s Branch and the Burnt 
Poplar Branch are next to each other; is that righU . 
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.A. Yes. 
Q. Which side -of Bull Creek d0 they run into, going u_p ! 
A. Right-hand sid.e. · . . • 
CQ. On the head of the right-hand :fork of John's Brru:.J.ch, 
"l.vtiuld the head-0f the .right-hand .fork be on the .side next fo or 
:away from Burnt Poplar. 
A. On the side next to it. 
Q. Ht)W far du you live from the head of the right-hand 
fork of this John's Brm:ach T · 
A. Well1 I don't lraow just the distance, it ain't far, I live 
in the head of Burnt Poplar and it makes up steep and ·over 
the hill. · 
Dep. Vol. 3 page 12 } Q. Give mi· some idea how -£ar y-0u 
live from.this l:and! . 
A. You mean up to the top of the mountain, T 
,Q. Up to where you would get onfo this land! 
· A. I guess omething like three-fourths of 1:1, mile. 
Q. ;Hape you been on the head of the right-hand fork of the 
John '·s Branch? · 
A. I have but not for right smart while. · 
Q. When did you first know that land T 
, A. When I first married arid settled on Burnt Poplar, I have 
been married about forty~three years, and I have been through 
there off and on. 
Q. Where have you lived the 43 years since you married f 
A. On the head of Burnt Poplar. 
'Q. Where did you move from when you moved ther() j 
A. I was raised on Conaway. 
Q. Now, up in the head of the right-hand fork of this John 
Branch, is there any forks right up close to the top or any-
thing makes off? 
A. Not that I remember of. , 
Q. Do you remember any coal bank up in there, 
A. There was one that the old man Ta-ze Hackney got coal 
from for a short spell. 
Q. Do you remember any drain or water that forks any-
where near that? 
A. Yes, on down below it is sort -of a swag. 
Q. Does it make up to the right or left going up t 
A. Right. . 
Dep. Vol. 3 page 13} · Q. What do they call that? 
. . A. I always called it Basin Roller. 
Q. Did that make up above or below the coal bank? 
A. Just below. 
Q. About how far, estimate it the best you cant 
iet -frtt~me' Oourt of .ApPe11Is- of Virgima · 
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Ar I rum't "believe it wo.uld be o.ver 30 yards, would it Bobt' 
Q. Now, above where this Basin hollow comes do.wn there 
and anywhere around the cool bank that you spoke of up 
there, is there any cleare·d land! _ _ 
A. Yes;, there is eleared land back lett ha.nded froon the 
~-oal bank. 
Q. How long has. that cleared la.ttd been up there t 
A. I don't kno.w. -
Q. How limg have you known iU _ 
Ar It was. cleared out in to the top at :first, right imiart little 
patch, it was cleared back as far hack as I w'a.s up there. 
Q. Some~}µ~--,-r }~e 43 years t 
A .• YesJ 1t'·w'-a:I,,: --_ 
Q. Is there a,n.y'· land that has been cleared between that 
coal bank and the "Basin Hollow! 
A. It is cleared down below the coal bank clear 0-n down to 
the mouth of the branch up on the side of the hilL 
Q. Any fencing theret 
A. There used to be, there isn't now. 
Q. Was the:r:e f en-ce there the ftrst time you saw iU' 
_ A. Yes.. 
Dep. VGl. 3 page 14} Q. Has that eleared land be-en 
tended all ttlong t _ 
A. Yes, some of it1 and I guess some yet, I '.haven't been in 
there for three or four years.. _ 
Q. As far back as you have lived on Burnt Poplar fork of 
Bull Creek, state what tending of that Ian~ on the right-fuind 
fork of John Branch near the coal bank you hmve observed, 
did anybody farm itf 
A. Yes. 
Q. Who farmed it when you first knew it?' _ 
A. The old man John Clevinger, away back, farmed it or 
had it farmed. 
Q. Do yott remember when he di~dt 
A. No, I don't. 
Q. Is he living or dead T 
A. He is dead but its been a good long while. 
Q. Then who tended it, if anybody? 
A. ,Joe Clevinger tended it and then old man Taze. 
Q. ·whose son was Joe Clevinger f 
.A. Old man John's. 
Q. Was he a brother of Sylvester or S. A. Clevinger! 
A. Yes, sir. 
Q. What did they raise on that land Y 
A. Corn, 'fafars, and beans, sometimes oats. 
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Q. Did they raise the same crops every year or rotate or 
change the crops Y 
A. Thev didn't tend the same place every year. 
Q. Has· there been any clearing up in there since you have 
known iU 
Dep. Vol. 3 page 15 ~ A. Taze cleared some on top of the 
holler from the mine. 
hill, that is on what we call left-hand 
Q. In other words, that is not on the Basin Hollow? 
A. I think he cleared from the head of the Basin holler. 
Q. If you go over and across on the head of Basin Hollow, 
and across by the mine you are talking about, what waters 
· would you get onto Y 
A. According to the way you went. 
Q. Straight over, I mean. 
A. If you go up the Basin Hollow and turn straight over 
you would come down the hollow I live .on. 
Q. The other waters- · 
A. Go up left hand and across over, you would go down on 
Conaway Creek. 
Q. Do you remember how much tending and farming has 
been done on that land, or some parts of it, since you have: 
known it? 
A.. I don't know. 
Q. Has it been tended regularly Y 
A. Patches around, there isn't much hillside farming done 
no more, just truck patches, bean patches and patches of corn, 
I haven't been there for a few vears. 
Q. You said then after John· Clevinger, the old man John 
Clevinger, quit .farming up there, his son Joe Clevinger 
tended it, do you remember how long he tended it Y 
A. No, I don't. 
Q. Did anyone tend it after he tended it T 
A. After Joe tended it? 
Dep. Vol. 3 page 16 ~ Q. Yes. 
A. Yes, Taze Hackney, then Bus 
Looney tends back up in there somewhere. 
Q. Now whose son is Buster Looney Y 
A. Parkis Looney's. 
Q. Did Parkis Looney ever tend any up in there? 
A. Yes, sir, he lived up there some, he farmed some, had 
garden, didn't farm much, had. garden, potato patch, he 
worked in the mines. 
Q. Did S. A. Clevinger ever tend any up in there Y 
A. Away back he did. 
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Q. Was that before or after his daddy, John Clevinger, 
tended iU 
A. I think it was after. 
Q. And was it before or after Joe tended up there Y 
A. Well, I just don't know. 
Q. Is anybody tending up there now, or when you were up 
there the last time, who was tending it, if anybody? 
A. The last time I was in there was in the winter, I come 
up through there and I believe Buster Looney lived there 
the last time I was in there. 
Q. And that was some three or four years ago Y 
A. Yes, sir. . 
Q. Could you tell whether it had been tended the summer 
before that Y 
A. You mean the main head Y 
Q. Up around the coal bank or upon the head of the right-
hand forkY 
Dep. Vol. 3 page 17 ~ A. It hadn't been too long since it 
had been tended below the mine. 
Q. How far below the mine Y 
A. I don't know just exactly the distance. 
Q. Where in reference to where the Basin Hollow comes 
in? 
A. Just down below the Basin Hollow, where it comes in,. 
the best I remember. 
Mr. Pobst: Cross examine. 
Mr. G,riffith : Motion is here made to strike the evidence of 
this witness, and each and every part of it, as irrelevant and 
inadmissible, inadmissible for any purpose in this cause, and 
further because any subsequent possession, regardless of 
color ·of claim of title could not affect or make valid a muni-
ment of title purporting to convey the coal and minerals prior 




Q. Do you know anything about where the lines are of the 
7. 7 acres tract of land Y · 
A. No, sir. 
Q. Do you know where the lines of the 62/100 acre tract 
isY 
A. No, I never did see them run. · 
•. - _, l' 
/ 
b:>ncl;ly. Vle:vingeT., v. ~_:JI Creek Dmlil Oo~pany, Inc. ~~·1 
J.B.lli>ak. 
i:Q. You don't .know where that land i:s with ref.erence to the 
· ,-,cultiv.ated land y,o.u spoke of? · 
Dep.. V .ol 3 pag.e 18 } · ,. A. 'The line is supposed to l'UJJ. t0 
· . . , tµe top of the .hill between my ;plli\.Ce 
mid fheir.s l>u.t I don't kii-0w just how th.I:! lines go. . · 
:RE-DIR.E.C.'r EX,A :MIN.ATION. 
Mr. Pobst:: . 
Q. Albert, is there :any other coal opening up ht the head of 
that right-hand fork that you know of2 · · 
A. Thht is only .one I kn.ow of. 
And further this d.eponeJJ.t saye.th not. 
Signature w.ai.ved.. 
, . J .. R. DOAK., 
the nex't witness, being first duly ~wor~, deposes .and says: 
DIRECT EX.A.MIN.ATION •. 
Mr. Pobst: . 
Q. Where do y.ou live, Mr. DoakT-. : ·: · 
· A. Tazewell. ·· 
Q. How long have yuu lived at Tazewell? 
A. From 1894 till now. 
<Q. For whom do you work 7 
.A. H. E. Harman Coal Corporation. . 
Q. What position do you have with them1 · · · · 
A. I am doing their engineering work in Mr.· Kiser"s office. 
Q. What Mr. Kiser is that T 
A. R. A. Kiser. 
Dep. Vol. 3 page 19·} · Q. Is he living <>r deadl · 
A. Dead. · 
Q; How long has he been dead T 
A. Two years last April 
Q. Prior to his death who had charge of the engineering 
office and mining records and all engineering of H~ E. Harman 
Coal Corporation, prior to Kiser 's death 7 
A. He did, Kiser, himself. 
Q. And since then, who has had charge of it t 
A. Ihave. · 
Q .. And·you have charge of all such records at this time, 
do you? .. , • 
ti!% Supreme' C'0trd of Appes:Js: of V'1irgiillliia 
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A. Y ~s, si:rr. 
Q. Are they kept in an Cilffice at Ta.zewellt 
A. Yel!J, sir .. 
Q .. How long ha.ve you bieu working fo.r H .. E .. Ha:r:man 
C0al Cg.rp(i}rati<;)n Y 
A. Since the begiillling in 1935;,.. 
Q. Have you worked. for them every s;inceYJ 
A. Yes, Sli:rr. 
Q. In what capacity did you oogiu°l 
A; E:ngin.ee:r!s helper .. 
Q. And li.awe. you been working for them iJlt their ~ngineer-
ing and surveying depa.rtme-n± every since t 
A. Yes,. si:rr. . 
Q. I here hand you a. map showing certain red li:rres there-
on, aJJ.d showing other blue lines, whf.tt do those blue lines and 
lilue markings indicate? 
Dep. V oI. 3 page- 20 ~ A. Tms is m blue prini. 
· Q. I mean what do the.ere (indi-
eating) lines repreliJent (blue lines) Y 
A. Oh, the lines, that· is the coa:l mines,, workings. 
Q~ Ha:ve you done a:ny surveying of the boundary lira.es 
shown on that mapY 
A. I was with Mr. Kiser on the surveying of the Joseph 
Elswick and J olm C. Clevinger 244 a:cre line. 
Q. You mean the lines of the tract shown on this map in 
red, and labeled J olm C. Clevinger 244.85 Aere Mineral 
Tract''? 
A. Yeg. 
Q. I refer you to Exhibit No. 1 filed with the bill in this 
cause, which is a: certified copy of the deed from John C. 
Clevinger and Sa:riida Clevinger, his wife, to J. W. Chap-
man, Trustee, dated October 11, 1902 and recorded August 
15, 1903, in the merk's Office of Buchanan County, Virginia, 
in Deed Box "X," page 173, are a:ny of those tracts of land 
shown in there this 244.85 acres mineral tract Y 
A. I have the original survey right here in this field book 
that ma:p wa:s made from. 
Q. Did your surveying party keep that record that this was 
made fromf 
A. Yes, sir, here is the record itself it was plotted on the 
map from. This is the survey Mr. Kiser made and I helped 
him on and this survey is the original survey that he traversed 
and plotted on the map. 
Q. Was: this field survey book that you speak of, was: that 
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used by your surveying party in mak-
Dep. Vol. 3 page 21 } ing that survey? 
A. Yes; sir. 
Q. Then you are acquainted with the boundary lines of that 
244.85 acres Y 
A. Yes, sir. 
Q. -Is that correctly shown in red on the map that you have 
here? 
A. Yes, sir. 
Q. Are you acquainted with the boundary lines of the 7.7 
acres, which is the grant obtained by Loncey Clevinger and 
which is in controversy in this case Y 
A. Yes, sir. • . 
Q. Now, is the lines of that also correctly shown on this 
map? 
A. They are correctly shown from the survey that we have, 
we didn't do that, that is not Kiser's survey. 
Q. You know generally that survey? 
A. Yes. 
Q. Is it within or without the 244.85 acres boundary lines? 
A. Within. 
Q. That 244.85 acres? . 
A. Yes, sir. 
Q. I will ask you to file this plat with your deposition 
marked "Exhibit Doak Plat." 
Mr. Griffith: The question and answer of the witness as to 
his opinion that the 7.7 acre grant being embraced within the 
244.85 .acre deed of conveyance is objeeted to and motion is 
made to strike it out, because that question is the asking of the 
witness' opinion which is improper, . 
Dep. Vol. 3 page 22 } even from an. expert, and. it doesn't 
constitute proper evidence. 
Mr. Pobst: 
Q. Mr. Doak, did anybody connected with this suit point 
out the lines of that 7.7 acres to you? 
A. I was on the ground and saw it there with Bob Clevinger. 
Q. Is Bob Clevinger the same person as Loncey Clevinger? 
A. Yes, sir. 
Q. Did he point out the lines? 
A. He showed me about, I could see where it had been run, 
I didn't pay too much attention. . . 
Q. The place he pointed out to you as the 7.7 acres, is that 
covered by the 244.85 acres or not Y 
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A. Yes, sir. 
Mr. Griffith: That question, insofar as it asks this wit-
ness' opinion of the 7.7 acres being embraced within the 244.85 
acres, is objected to because asking for opinion of the wit-
ness and is improper and inadmissible in this case. 
Mr. Pobst: 
Q. Where and in whose office is the engineering done, show-
ing the main entries and aircourses and coal mining on all 
lands leased and operated by H. E. Harman Coal Corpora-: 
tion? 
A. In Tazewell office. 
Q. Who has charge of that office? 
A. I do. 
Q. Have you done any actual running of the lines in the 
mines? 
A. I do. 
Dep. Vol. 3 page 23 ~ Q. Do you actually do the running, 
surveying in the mines T 
A. I haven't lately, haven't been in the mines for the last 
five or six years. 
Q. Now this map, is it a part of the records, does it show 
the condition of the records in the engineering office, which is 
your office of the H. E. Harman Coal Corporation, and which 
you have charge ofT 
A. Exactly like the map shows. 
Q. Do you know when the :first mining was done by H. E. 
Harman Coal Corporation on that 244.85 acres of minerals T 
A. The nearest I could get to it, it was after July, 1944, I 
would have to get it from my spad book, I don't have the spad 
book with me. 
Q. Get it as near as you can. 
A. Would there be any objection to letting him (Clevinger) 
help meT 
Q. What I want to know is whether you know the time, or 
about the time when H. E. Harman Coal Corporation :first be-
gan to mine coal from the 244.85 acres of land, which you 
have shown on this map T 
A. Just about June 15, 1944. 
Q. Since that time has any coal been mined and taken from 
said 244.85 acres of land by H. E. Harman Coal Corporation T 
A. Yes. 
Q. State the constancy of such mining, was it regular or 
not?· 
" . ' I 
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A. Constant :at that t:im.e. 
Dep. Vol 3 page 24 } Q .. Are they still m:i.ni;Qg frQm that 
tract of liand? 
.A. No, sir, they are not working ha theil'e now .. 
Loncey Cle\Vinger ~ Not sin,oe the last cut ofl 
.Mr. Pobst.: . . . 
Q. Do you know about when they quit mining .on that tract 
of land and why they quit mining? 
.A. I doJJ. 't know why, but I was in Tazewell when, they quit 
work. 
Q. I say how long ago was it! , . . . _ 
A. I believe it was about three months ago--that is a gue'Ss 
for I don't know just when they were cut off. · . • 
Q. Up until that last cut-off y_ou spoke of, what use did 
H. E. Harman Coal Corporation inake of the mines on thi's 
land, if any, besides mining co-al therefrom? 
A. That is all I know. 
Q. Did they h.aul .any other coal through it, did they have 
any main entry on it and air courses J 
A. N'O, not that I can think of. 
Q. You mean even before that cut-off the hauled no coal 
through there Y 
A. This coal was hauled before but since the . cut-off they 
haven't been. 
Q. My question was, before the cut-off did they mm any 
other use of this 244.85 acres, such as hauiing coal through its 
mines from other lands and using the air courses to send air 
into other lands and places? 
' · A. Ye'S, sir, hauled through this 
Dep. VoL .3 page 25 } tract. . 
· Q. You pointed your finger to what 
was called third left, is that right Y 
A. Yes, sir. 
Q. Now, this second Ea'St, what does that mean Y 
A. Well, sir, that is the name that is given to it, it is right 
hand entrv off main. · 
Q. What is this second East Y 
A. Haulway, air course. 
· Q. What do they haul through thaU 
A. Coal f roin other leases, Joe Elswick coal mines through 
it and any other leases they may be able to use it for. · 
Q. Leases located where, let's locate them Y 
A. To the east of this tract. 
U6 Supreme C'ourf of Appeals of Virginia. 
J.R. Doak. 
'Q. Now, fhis third left seems to connect up with secon,d! 
eastf which directi@n d@es it run 1 
A. N<J:rth. 
Q. What is it used for"/ 
A. It g<Jes up through here :for haul way. 
Q. Well, is it driven any farther than the 244.85 acres°l 
A. It shows through it, this is not the last map but it shows 
all the way through it into. this tract (indicating on map) 
Joe Elswick'S'. · 
Q. And wb,er~j$ it located, on what waters t 
A. On. Cona/w&.iy,;ia:nd this (indicating) ia all on the Conaway 
side. ·. 
Q. Now then the John C .. Clevinger 244.85 acres mineral 
tract is on what waters? 
Dep. V oL 3 page 26 ~ A. Bull Creek. 
Q. Will you indicate in some way 
the top of the ridge along the west side of this 244.85 acres 
mineral tract, locate it with black ink. 
A. (none) 
Q. I am going to letter one of the corn,ers of this 244.85 
acre tract by A, B, C,. etc., and will put a ring around each 
letter, will you tell me generally where the main :ridge lies; 
between the waters: of Bull Creek and the waters of Conaway 
Creek, along the line A, B, C, D, not exactly, but generally? 
A. Co:rner 1645 is on the ridge. 
Q. Well 1645 is where I have designated A, is that right? 
A. Yes, sir. . ·· 
Q. Now then ref er to my original question, approximately 
where does the lines A-B-0-D lie with reference to the main 
ridge between Bull and Conaway waters, I don't want you to 
~ay the number of feet, but approximately! 
A. Most of this line is mostly on the Conaway side, but I 
don't know where this line is, it doesn't say, it is not far from 
the top of the ridge. 
Q. That is what I was trying to get you to say. 
A. It is close to the top of the ridge. 
Q. Now then on which side of those lines that I spoke of 
does the waters of Bull Creek lie, to the south or to the north!' 
A. South. 
Q. And on which side do the waters 
Dep. Vol. 3 page 27 r of Conaway lie¥ 
A. North. 
Q. And on what waters does this 7.7 acre tract lie'f 
A. Bull Creek. 
Q. And what branch of Bull Creek! 
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A. Joe's Branch. 
Q. Do you know where Cove or Covefi.eld Branch is Y 
A. No. . 
Q. What branch is it that comes into Bull Creek Mar the 
New Moon Cafe on Bull Creek? 
A. Joe's Branch. 
Q. Now when did the mining :first begin, speaking of the 
third left, which makes off towards the north from Second 
East, on what land does it separate from the Second EasU 
Q. The 244.85 acres T .. . . . 
. A. And then runs northwardlyY 
A. Yes. Q. · And does it or not, as shown by this map, run through 
the 7.7 acres Y 
A. Yes. 
Q. Now, in running that, does that run right through the 
coal seam? 
A. Yes. 
Q. What coal seam is that? 
A. Splash Dam. 
! ; ! i 
Q. All this map's workings is in the Splash Dam seam, is· it 
noH 
A. Yes, sir. . 
Q. And as you make one of these 
Dep. Vol. 3 page 28 ~ entries, you have to take out the coal 
so you get get through, is that righU 
A. Yes, sir. . . 
Q. What do you do with that coal Y . . 
A. Load it into railroad cars at the tipple, -load it into cars 
a.nd haul it to the tipples. 
Q. In other words the coal that you take out of .these main 
entries and air courses, that is a part of the coal you ship 
just the same as the coal you take out of the rooms Y 
A. Yes, sir. 
Q. When did the mining begin on this 7.7 acres?. . 
A. Between March 25, 1947 and April 29, 1947, the spads 
were there. 
Q. Ras any other coal been mined off that 7.7 acres than is 
shown in that entry and air course? 
A. Yes, sir, here is the last map. (Indicating on another 
map) 
Q. Under whom and by what authority did the H. E. Har-
man Coal Corporation mine coal and run entries and air 
courses through that 7.7 acres, who owned the land, who 
owned the coal 7 
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A. I don't know, sir. 
Mr. Griffith: That last question is objected to because it 
asks for an opinion. 
Mr. Pobst: 
Q. Who did H. E. Harman Coal Corporation lease this 
244.85 acres of land from Y 
Mr. Griffith: That is objected to be-
Dep. Vol. 3 page 29 ~ cause it is not the best evidence, the 
best evidence is the paper which will 
disclose its extent and it is not proper to prove it by parole 
evidence. . 
A. Bull Creek Coal Company, it is marked on the map, Bull 
Creek Coal Company. 
Mr. Griffith: Motion is made to strike out the answer be-
cause it is not the best evidence. 
Mr. Pobst: 
Q. I will ask you to examine an executed and acknowledged 
writing, called an indenture or lease and agreement dated 
January· 1, 1934, from Bull Creek Coal Company, Incorpo-
rated to H. E. Harman Coal Corporation, and will ask you 
whether this 244.85 acres of land was included in that leaseY 
Mr. Griffith: That is objected to because it asks for an 
opinion of the witness as to what is embraced in the instru-
ment, which is not proper. 
A. I can't tell you, I don't know. 
CROSS EXAMINATION. 
Mr. Griffith: 
Q. Mr. Doak, did you actually run any of the l~nes in the. 
grants from the Commonwealth of Virginia to John C. Cle-
vinger, any of them Y 
A. (None) 
Q. Let me go on and explain, as I understand there was a 
a 200 and about 14 acre grant a~d 
Dep. Vol. 3 · page 30 ~ then three or 400 acres between two 
and three hundred acres grant~ 
A. I helped Mr. Kiser run the 244.85 acres grant. __ . 
' l...ioncey. '.ClevingeT, v. "Bull :Creek. 'Coal Oolq.pany, Inc. ,,ttP 
J .. B.- Doak.. 
· lQ. That was not .a ,grant from the oommoD:weail.th2 · 
A. No, sir. · · . 
Q. That was a deed from John C. Clevinger to Mr. -Ohap-
:man,, ·Trustee, you didn't run the lines of the g.ranU 
/A. No, sir, I had the deed. 
·~ You never ·did run any of the· grants from the Comm'On-
wealth to John C. Clevinger to know whe,ther they embraces 
any praticular land! 
A. No. . 
Q. Now, I believe you have .~tated that thi's, ·I doR't re .. 
member the entry number you referred to, it is between poin,t 
C and D, as marked by Mr. Pobst, coming through here (in .. 
idicating on map) I understood you to say that entry, air 
,course and heading hit the point where you bave designated 
on the map the 7.7 acre tract, along. about between March 25 
;and April, 1947, is that correcU , 
A. That is right. · . . · . . . 
Q. That is designated on the mapJ which you have referred 
to and just south of the area marked ·off, with red lines· a.nd 
:spoken of as representing the 7.7 acre~ is that right! - · 
A. Yes, sir. . 
Q. N aw, if I understand this map correctly, it shows a head-
ing and air course driven. through that area marked off 7.7 
:acre area, is that right? 
. · A. Yes, sir. . 
Dep. Vol. 3 page 31 } Q. And between the· heading and 
· the airoourse, there is a chain of 
pillars? 
A. Yes, "Sir. · 
Q. And what is the "Size of those pillars between the air 
icourses? 
A. Fifty feet. 
Q. It is 50 feet across them and how long are these pillars, 
can you tell by scale Y 
A. 110 feet. 
Q. Then if I understand you correctly, these chain pillars 
are 50 feet across and 100 feet in fongth? 
A. Yes. 
Q. And how many chain pillars is thete left running 
through that area as marked off as 7.7 acres? 
A. Three and one-half pillars. 
Q. Did you actually run on the ground the 7.7 acre-s grant 
t-o Loncey Clevinger or is this taken. from :SDmeone else ).s. 
work? 
A. Some one else's work. 
..... ·-·' 
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Q. Was- tlia.t Mr~ Kiser's: wdJ;rk or was· Utis: grant obtained 
after his deatn:Y 
A. Thi~ is Mr. Kis-e".r 1s mltIJ, he didn't ru:p. it l'rlmseif. 
Q. But h~ Ii.ad charge of the wo:rk tiurl wa:s d€J.ne'f 
A. Y eE&, sir. . 
Q. .Ano: as I u:trde'rsfand, yw, yo,r :&a:ve ta:ken tne work l!s; 
regnla:rly don:e and lodged m the office o:f the company of this: 
H. E. HsTimm Coal Company and this ma;p 1VB!S· tnttde under 
• YQllr' s-upervisi(!).n 'l 
Dep. Vol. 3 pa:ge ~- J A.. Yes, sir. 
map himselff 
A. Yes. 
Q. N t3W then, Mr. Kiser ma:& tfils: 
Q. Well, ha:s- it been extended up to date, this mttp°l' 
A. Y es-1 I have another o:rre. Q. But the one you have been speaking abotrl. hwm''t cm:'~ 
ried your working up ()ll the map, t:&a:t mapt 
A. Na. 
Q. Now, ha:s there been a:ny more cmtl mined on t:Ms- 7.1 
acres besides this entry thero wb.ero it wa:d 
A. On the bottom, yes·. . · 
Q. H<YW mucli. more mining has been done on the 1.7 a:ores 
area that is not ihown on this- mapf 
A. (None). 
Q. Mr. Doak, you have refreshed your memory by producr-
ing another sh.eet, whic:& I believe shows workings on almost 
half of the eastern side of 7.7 acres, is that right °l 
.A .• Yes, sir. .. 
Q. Who made this ma:p'! 
A. It is Kiser's tnap. 
Q. Did Kiser do this work on this second sheet hel"e 'f 
A. This iE1 an extension. . . 
Q. What I am asking you is if this· second sheet; is that 
f)ne that was made since Mr. Kiser's dea.th, as an extension 
of the original f 
.A. Yes, sir. 
. . Q. Wen, who did this snrv-eying that 
Dep. Vol. 3 page 33 ~ was extended up to date and carried 
out on this second sheet, did you do 
that work from the regular work that was done by the engf-
neer and filed in the office'! 
A. Yes, sir. 
Q. Now, I wanted you to fix, if you can a day when addi-
tional workings in the mining of almost hlf of the eastern 
side of tha:t 7. 7 a:cres: was done f 
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.A. Just before and in the last three months of 1951. 
Q. Was that 1-1-'52·f 
.A. That was the end of it, this was done prior to. 'Mt . 
Q. Now, as I underst~nd you, you have heretofore stated 
that vou reached this 7.7 acres some time between March and 
April, 19471 
A. Yes, si.t. 
Q. And you ha':e now stated that the last ~orking, accord-
. ing to this map of the extension work, was January, 19521 
A. Yes. 
Q. Now, I would Hke to have you put your initials on this 
second sheet, "J. R, D. 2nd Sheet." 
A. AH tight, sir. .. . . 
Q. And you will file that second sheet as a part of your 
evidence? 
A. i will. 
(Received and :filed as ''J. R. Doak-2nd sheet Doak Map'') 
And further this deponent sayeth not. 
Signature waived . 
.Oep. Vol. 3 page 34 ~ JOSEPHS. Gltt:E_~PIID, . 
the next witness, beihg first duly 
sworn, deposes and says : 
DIRECT EXAMINATION. 
Mr. Pobst: Q. Where do you live and what is your business and what 
connection, if any, do you have with Bull Creek Coal Com-
pany, Incorporated, and how long have you had that connec--
tion 1 
A, I live in Tazewell, lawyer by profession, I am secretary 
and treasurer for Bull Creek Coal Company, Incotporated; I 
was forrnetly president of the company for several years. 
Q. How long have you been secretary and treasurer, and 
how long were you president 1 
A, I was president of the cmnpany from about the first of 
'46 to about 1951, I am not certain of the dates; and I have 
bef\n secretarv~treasutet since. 
Q. Who ha~ charge of the records of said company1 
A. I have the original papers and records of the company 
in my office. 
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Q. I here hand you a paper and will ask you to state what 
that is. 
A. It is one of the original executed copies of the indenture 
of lease from Bull Creek Coal Company, Incorporated to H. E· 
Harman Coal Corporation, dated January 1, 1934. 
Q. By whom is the lease signed T 
A. It is signed by Bull Creek Coal Company, Incorporated; 
. by its president and by H. E. Harman 
Dep. Vol. 3 page 35 ~ Coal Corporation by its president. 
· Q. Is it duly acknowledged by the 
proper officers of Bull Creek Coal Company T 
A. It is. 
Q. Has that deed been recorded and if so, where T 
A. This particular copy has not been recorded, this is Bull 
Creek Coal Company's executed carbon copy, I understand 
the original indenture, which is held by H. E. Harman Coal 
Corporation, has been recorded in the Buchanan County 
Clerk's office, in Deed Book No. 69, page 73, the, duplicate 
original has been recorded. 
Q. Please state whether that lease inc.Judea or does not in-
clude the 244.85 acres John C. Clevinger mineral tract. 
Mr. Griffith: That is objected to because it asks this wit-
ness for an opinion as to what is embraced, which we believe 
would not be proper. 
A. That lease, in describing the various tracts of land which 
are therein leased, describe under paragraph 9, from John 
C. Clevinger 244:85 acre tract which was conveyed to J. W. 
Chapman, Trustee from John C. Clevinger and wife by deed 
dated·· 11th day of October, 1902, and of record in the 
Buchanan County Clerk's Office in Deed Book "X," page 173. 
Mr. Pobst: 
Q. Please state whether a certified copy of that deed you 
have just referred to from John C. 
Dep. Vol. 3 page 36 ~ Clevinger and wife to J. W. Chapman, 
. Trustee is filed with the bill in this 
suit and how it is designated. · 
A. The deed of October 11, 1902, from John C. Clevinger 
and wife to J. W. Chapman, Trustee, which is of record in 
Buchanan County Clerk's Office in Deed Boox. "X," page 
73, is filed as Exhipit No. 1 with the bill of complaint in this 
case. 
Q. The certified copy, Exhibit No. 1; to ·which you have 
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just refenred,, is that the same oertifi.ed copy, cOJJ.taining de-
:scrip:tion, .of the 244.85 acres4 which w.as testified from by J. R. 
Doak,, the former witne'Ss 1 
A. Mr . .Doak referred to tract No. ~ as described in that 
cexhibit in res.tifying .as to the boundaries of the 24:4.85 :a:cxe· 
tract. 
Q. Please state whether since you have been -connected 
with the company all the taxes of the Bull Creek Coal Com-
:pany, Incorporated have b~li. paid on, its mineral lands in 
Buchanan County? ·· · . 
A. Those taxes are paid by H. E. Harman Coal Corpora-, 
'tion under the terms of the leaBe on all tracts subject to the 
lease. We have not received any nottce .of de~quency which 
would come to Bull Creek Coal C.ompan)\ Incorpor~ted~ if tb.e 
taxes had not been paid. - . 
Q. Why does H. E. Harman Coal Corpo,ration pay the 
taxes on the minerals owned by Bull Creek Coal Company, 
Incorporated Y . 
A. As a part of the consideration of the .loose, just like 
ooal royalty. ' · 
Q. And for whom.does H .. E. Har .. 
Dep. Vol. '3 page 37 } man Coal Corporation for. the . taxes Y 
A. Fur Bull Creek.'Coal Company, 
Incorporated. · · 
Q. How and in what way is said 244.,85 acres of minerals 
eovered by said Exhibit No. 1, being the second tract therein, 
asses:sed on the land books of Buchanan County, Virginia,' 
and how have they been assessed during the preceding years T 
A. I have looked on the assessment books in the Clerk's 
Office and although not recently, it is my recollection that 
they are assessed in one lump assessmen,t on all the mineral 
tracts. 
. Q. Do you remember the acreage i 
A. Thev are assessed as acres. 
Q. Among the original records of said Bull Creek Coal 
Company, Incorporated, do you have any muniment of title 
whereby said company obtained title to the minerals on this 
244.85 acres? 
A. There is in the company files and my custody the uri-
ginal deed from J. W. Chapman, Trustee and others to Bull 
Creek Coal Company, Incorporated, dated July 10, 1907, and 
of record in the Clerk's Office of Buchanan County, Virginia, 
in D~ed Book No. 33, page 573, being the same deed which 
is filed as Exhibit No. 2 with the bill of complaint in this· 
cause,· and by which deed there was conveyed to Bull Creek 
tfl ~eroe- C'on:rt of .A.ppea:Is of V'ir-glma · 
.I @sefk S. Gillespie. 
Coot Cmnpa:tty,, Xtr,eo:rporated, the diffe:ren.fha;cis which .wer~ 
cvnveyed to J. W. Chapman, Trustee by John C .. Clevi:ng'et" 
lil.:00. o,tii:e :tra .. 
Dep. \r al. i page 38 } Q. What part of Mid last m,en-
. · tioned deed covers that tract,. what 
language iSJ used in d'escrihi:mg_ .it t. . . . , . 
.!. As 482 ac:res on Bull Crii!ek, cijt1:veyed _by .1oh:tn C .. Cle_-
vinger a:nd oth~rs, that 482· acres is t~e total of three tracts 
eovered by tlre J «)hn. d. Clevinge.i" ~ed. . 
Q. Does Bull Creek Coal Company s I~corporated own ~fly 
~thet mineral lands which we:re a~Uired from John C~ Cle'-
vin · tT ge - ...... . 
A. I don't tli.ink so. Q. Do the records itt yout office- ind:iicat~ timt it ao-es own 
any other lands acquired fr~ John C .. ClmngerT. . 
.A.. 1 do not have any knowledge of a:r:ty other deed from 
J «>htt C. Clevinger o:t the landg that came to 1tuli Creek doaJi 
Compa.ny except the one ref erred to. . · _ 
Q. Do you know the totttl number of the mineraJs- only cc)p:-
veyed' to Btril Creek Coal Company, Incorporated, by J. W~ 
c_hapman,_ Trustee, by deed dated 7-10-07, and recorded in 
Deed. Book 83, page 573 et seq1 
A. The deed :recites the eoal and :mineraI tracts a:s contain-
ing 6',221 acres:. _ . . . . .. 
Q. Does the deed from Chapman, Trustee aforesaid show 
any fr~mions itt the ac.teage o£ a:ny CJ£ the trncis H1erefo con-
veved? 
A. The listing of the tracts do not show any :f:'ra~tfons, and 
the total acreage, wp.en aggregate<I under the_ lis-ting of the 
tracts com.es ottt 6200 acres. Under the origi:µal. deed, ap-
pa:rettt1y t:hey dt'!Opped the fractures of acres, itt listing the 
tracts:. 
Dep. Vol. 3 page 39 } Q. You meafi the total acreage of 
. the mhteraI and mineral rights shown 
by this deed ar~~-- . . . . 
A. Listed as 6200 acres and recited as 6221 acres. 
Q. Then in ttddiHon to those mineral itacis, dig. the Bun 
Creek Coa:I Company; Incorporated, acquire any fee simple 
Jands1 
A. Yes-, sit, there were soµie fee ~mple tracts conveyed by 
the same deed to Butt _Creek Coal Company. _ . 
• Q'. Was_ the acrettge to those fee simple conveyances added 
1n the figures you have given 6200 1 . 
A. No, the fee simple acreage is recited as: 1394 aores:. 
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Q. On the land books of this county for the past 20 years, 
or about that, are the fee simple lands of the Bull Creek Coal 
Company, Incorporated, and mineral lands for said com-
pany, where they do not own the surface, assessed properly?· 
A. I have not made any examination in regard to that. 
CROSS EXAMINATION. 
Mr. Griffith: 
Q. Mr. Gillespie, I just wanted to know if I got you ac-
curately, as I understood you, there is a slight variation in 
the recitals in the deeds you referred to as to the acreage of 
the mineral and the acreage listed on the tax book, is that 
right or not? 
A. No, sir, because I haven't testified to the acreage listed 
on the tax book, that was left blank to fill in. 
Dep. Vol. 3 page 40 ~ Mr. Pobst: Counsel for complain-. 
ants off er the aforesaid original exe-
cuted lease aforesaid, original of J. W. Chapman, Trustee-
deed for the inspection of counsel for defendants. If after 
inspecting same and the records thereof in the Clerk's Office, 
if he so desires, he wants a copy filed, we will file a certified 
copy. However, the papers are voluminous and would seem 
an expense on a matter that really is unnecessary, and will 
not be done unless counsel for the defendant requests it; 
Mr. Griffith: No objection is made to the filing of any 
excerpts from this lease which is thought by complainant to 
be pertinent. No question will be raised about the omission 
of the other part. 
(The portions of the lease copied are as follows : 
THIS INDENTURE OF LEASE AND AGREEMENT 
made and entered into as of the first day of January, 19·34, by 
and between Bull Creek Coal Company, Inc., (a Virginia Cor-
poration), party of the :first part, (generally referred to here-
inafter as lessor), and H. E. Harman Coal Corporation ( a 
Viginia corporation), party of the second part, (generally 
ref erred to hereinafter as lessee), 
WITNESSETH: That: 
WHEREAS, said Bull Creek Coal Company is the owner 
of the coal with other property and rights and interests in 
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the following tracts of land situated in Buchanan County, 
Virginia, and lying on the waters of Bull Creek and/or Pop-: 
lar Creek, or at or near the mouths 
Dep. Vol. 3 page 41 ~ of said creeks, (being tributaries of 
the Levisa River, or Louisa, as some-
times written), a F'ork of Big Sandy River, and b~ing: 
(A) Tracts lying on said Bull Creek or at or near the mouth 
of same: 
* * * * 
(9) The John C. Clevinger three tracts of 11.55, 244.85 
acres and 226.24 acres, respectively, lying on and near main 
Bull Creek and fully described in the deed to J. W. Chapman, 
Trustee, from John C. Clevinger and wife dated the 11th day 
of October, 1902, and of record in the said Clerk's Office in 
Deed Book '' X,'' page 173, to which reference is made for 
the metes and bounds and a more particular description of the 
said three tracts ; 
* 
NOW, THEREFORE, in consideration of the sum of FIVE 
DOLLARS ($5.00), cash in hand paid, and of the terms, con-
ditions, covenants, and stipulations hereinafter set forth, to 
be performed and observed by the party of the second part, 
said Bull Creek Coal Company does hereby demise, lease 
and grant unto the said party of the second part the sole and 
exclusive right and privilege of mining coal ( and manu-
facturing coke therefrom, if desired), from the above men-
tioned and described tracts of land, to be mined and removed 
from the Clintwood and the Splashdam seams of coal therein 
for the period of thirty (30) years from the 1st day of Jan-
uary, 1934, with the right to continue and renew this lease 
and agreement on the same terms and conditions for another 
term of thirty (30) years, and until all of the coal owned by 
party of the first part in said two 
Dep. Vol. 3 page 42 ~ seams of coal in the said tracts of 
land is mined out, as hereinbelow pro-
vided for; and for the purposes of conducting mining opera-
tions in said seams on the above tracts of land, as well as 
Loncey Clevinger., v. Ba.11 'Creek Coal Company, Inc. 12!/ 
.J()se,ph .S. BiUes,pie. 
:irom :said :seams on ,othex lands that may lie on. the waters of 
the af:oresaid Creeks, Bull, Poplar, Little Prater or Conoway 
Creeks, the right to the party of the .second part to u.se any 
timber beloo.gi.ng to party of .the .first ;par~ found c0n the 
ahove mentioned and described tracts of land •. and to use and 
exercise the rights, privileges and easements appurtenant to, 
the aforesaid tracts of coal of .party of the first part, as speai., 
:fled and set out in the respective deeds of conveyance above 
enumerated and referred to for full description of said mining 
rights, privileges .and easements, and to occupy and use so 
much -0f the surface of the aforesaid fee tracts of land of 
:party of the :first part as may be reasonably necessary for 
the location, erecting, operation and maintenance of all suit-
able houses, buildings, tipples, · shops, structures, dum:ps, 
<equipment, machinery, roads, ways tracks and lines thereon,; 
hut it is understood and agreed, however,. that the rights, 
_privileges and easements hereby granted to party of the 
second part a.re limited to the rights, privileges and ease-
ments vested in party of the first part under and by virture 
of the respective deeds of conveyance above enumerated and 
l'ef erred to, under which party of the first part der~ves and 
-claims its title; .and that this lease and agreement is made 
;subject to any exceptions, reservations, stipulations or con-
ditions contained in any of th_e said deeds of conveyance; and 
:further, that subject to the rights hereunder of the party of 
the second part, the· party of the first 
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respect to the surface of .its af-oresaid 
fee tracts of land and in, respect to the other seams of coal 
and other property belonging to it in and on all of the .above 
mentioned and enumerated tracts, with the. right to occupy; 
enjoy, use, develop and dispose of the same, provided that in 
so doing party of the first part, its successors or assigns, shall 
not unreasonably hinder or interfere with the rlgnts here-
under of the party of the 'Second part or his assigns ; and 
further it is und-erstood and agreed that this lease and agr.ee· 
ment is a contract by the boundary and not by the acre. 
The following are the further terms, condition~ coven:ants, 
and stipulations of this lease and agreement: 
· (Said terms and conditions, etc, signatures and acknowl· 
ledgments are waived) . . .. . . 
i2s Supreme C'omt of Appeais- of Virginia 





Q. Mr. GiH~spie, da yon kn@w wiretiier 0r nCiJt there has-. bee11 
by the compmi.y any a:ccurate clieeking of thes-e- d'escriptions: 
as contain.ed in their munimerrts- of title, with reference to thei 
actua:I a&eage,, a:s to wnetn:er Qr not the C!Jrigina:1 surveys were 
eompieiely a:ccuratef 
A. My only knowledge on that question only goes to the 
extent that there are in the company records arr original de-
scription of thiS' 244.85 acre John C. Clevinger tra:ct, as mad0! 
by a: surveyor named Cox, who, I believe, was f atirer of the1 
. pres-ent Fnmk Cox, S1Il'Veyor in Ta:ze-
Dep. Vol. 3 ,page 44 f well County, made about the time of 
the purchase from John C. Clevinger,. 
then the survey made by Henry Kiser near the time of the-
Iease to H. E. Harman Coal Corporation. [ 
Q. On that more recent survey, how did the recent acreage 
pan out with the Cox survey, do you knowT 
A. So far a:s I know they were in agreement, they both just 
r·efer to this Clevinger tract a:s 244.86 acres, I don't know 
whether there iS' anv variation in their calculation or not. 
Q. They neveir computed the·aereage in this last oneY 
A. (None]. 
And further this deponent sa:yeih not. 
Signature waived. 
. (By agreement adjourned to Clerk"s Offie for further taJc-
ing of depositfong in this case). 
At Clerk's Office. 
J. L. LOONEY, 
the next witnes-s, being first duly sworn, depoges and says: 
DffiECT EXAMINATION. 
Mr. Pobst~ 
Q. State where you live and what official position, if any, 
you hold in Buchanan County, Virginia. 
A. I live in Grundy, Virginia:,, and a:m Cleik of the Circuit 
Court of Bucha:nan County. . 
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J. L. Looney. 
Q. How long have you been such 
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A. Ten and one-half years. 
Q. Prior to that time did you for many years, and if so, 
how many years did you work in the Clerk's Office as a de-
puty, 
A. Yes, sir, approximately 18 years. 
Q. During that time, have you observed and found from the 
records that the eourt house of Buchanan County was ever 
destroved with all the records therein 1 
A. Yes, sir. 
Q. Back of what date do you fail to find any order books, 
either common law or chancery1 
A. Back of May 27, 1885 I don't find any chancery record. 
Q. Did you look as to common law 1 
A. Yes, none back of May 27, 1885, same as other. 
Q. Please state whether it appears from any records in 
your office that the court house of Buchanan County ever 
burned1 
A. Yes, it does. 
Q. About what time did that burning occur1 
A. The order doesn't show. 
Q. Well, what is your information generally as to the year 
and month it occurred i 
A. It occurred in May, 1885, that is my information gener-
ally. 
Q. According to the records in your office, were all records 
contained in the court house and clerk's office destroyed in 
that :fl.ref • 
A. Yes. 
Q. Do you find any order of court among the records in 
· your said office dealing with that fire, 
Dep. Vol. 3 page 46 } and if so, when was it entered and in 
what order book do you find it? 
A. I do, and it was on May 27, 1886, and of record in Com-
mon Law Order Book 1, page 4. 
Q. Have you made a copy of that from said record, atte~ted 
by you as Clerki 
A. I have. 
Q. Please file that with your deposition, marked ''Exhibit 
order." 
Mr. G,riffith: Objected to as irrelevant, immaterial and in-
admissible. 
130 Supreme Court of Appeals_ of Vil'.ginia _ 
J. L. Looney. 
(Received and filed as requested). 
Mr. Pobst: 
Q. Are you the same Jennings L. Looney who attested cer-
tain exhibits filed with the original bill in this case Y 
A. Yes. 
Q. And you have sign,ed your name on these attestations as 
,Jennings L. Looney Y 
A. Yes, sir. · 
Q. .All of these copies so signed are correct copies from the 
records shown in your office Y 
A. Yes, sir. 
Mr. Pobst: We offer these deeds, all of these deeds· are 
certified copies, as evidence. ' 
(Filed with bill). 
Q. Mr. Looney, are you also as clerk of .said Buchanan 
County Circuit Court custodian of one copy each year of the 
Commissioner's books showing assess.; 
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simple, surf ace or minerals Y 
A .. I am. 
Q. Have you made a search to ascertain how certain, tracts 
or parcels were assessed during several years prior to this 
~~, . 
A. I have. 
Q. When did you make that search Y 
A. Yesterday, part of it, and part of it today. 
Q. Mr. Looney, have you examined the assessment or land 
books for Buchanan County, Virginia, which are on file as 
part of the records in your office, from the year 1913 to the 
year 1953, both inclusive, as to a certain tract of land in 1914 
in the name of John C. Clevinger and thereafter for many 
years in the name of Sylvester Clevinger, an,d a part of the 
time against Lonnie Clevinger, have you examined them and 
made a list of the result of your examination Y · 
~Y~. . 
Q. Will you make and file a copy of the assessment again,st 
the Clevingers? 
A. I will. 
Q. Mr. Looney, from your list it appears that for many 
years prior to '39, and including that year, there was an as-· 
sessment of 100 acres, sometimes in the name of Sylvester 
Clevinger and sometimes in the name of S. A. Clevinger; are. 
Sylvester Clevinger and S. A. Clevinger the same person Y- · · 
I..oncey Dlevlnge;r,, v. Bull Creek :Co·a;} Company, Inc. i-31 
,J. L. L.oo.ney~ 
.A. Y e-s., sir. 
Q. N 0w., in 1940, there was ·aS'Ses-sed 
Dep. -Vol '3 page '48} to -and in the name of S. A. Clevinger 
.92 acr.es., can y.ou explain why that was 
donel 
Mr. Griffith: 'That is objected to because he _w.as.n't the 
:assessor. 
Mr. Pobst: 
Q. Mr. Looney, pleas·e examine deed book 81, page 134, deed 
from S. A. Clevinger and Victoria, his wife, to Landon Hack-
ney and Dida Hackney, and state the date and reoordation 
<late of that deed and how much land it conveyed and where 
located. · · · 
A. The date of said deed is March 29, 1939, and it was re· 
(lorded March 29, 1'939, and conveys a tract of land containing 
:about eight acres, more or less, situate in Buchanan County, 
Virginia, on Cove Branch of Bull Cree~ a tributary of Levisa 
River. · · 
Mr. Griffith: Motion is m:ade to -strike this answer as im-
proper and inadmissible fur any purpose. · · · · 
Mr. Pobst: 
Q. What would the assessor do and when would he change 
his assessment for a deed dated and recorded in 1929~ 
Mr. Griffith: That is objected to, it is a matter of law, 
everybody is charged with the notice of that property is as· 
Bessed the first day of January and since this deed is recorded 
in March it naturally would be assessed in that name the fol-
lowing January. 
Mr. Pobst: Inasmuch as counsel 
Dep. Vol. 3 page 49 } for the defendants has answered the 
. question, you need not answer it. Nli>W 
in 1940 what as-sessment do you find there in whose namet 
A. I find an assessment in the name of S. A. Clevinger ion 
92 acres of surf ace land on Bull Creek. 
Q. Now, that ·92 acres, as shown by your list extends down 
. to and including '45, is that correct! 
A. That is correct. 
Q. And the assessment for '46 is what in the name of S. A. 
Clevinger? 
A. It is 57 acres. 
.1n- ·. 8upre1mr Ccmrt of Appea:Is of Virginia, · 
J. L. LOO'JU!,y, 
Q. I will ask you to examine deed book 96, at page 51, and 
state between what parties. that deed is made and what it 
~onveys. . 
A. This deed is. dated October 22, 1945,. from S. A. Clev.mgei:-
and wife to Asa Reynolds, and. is recorded October 23, 1945,, 
and co.nveys 35 acres, mo.re or less,. situate and located on. 
Bull Creek,· waters: ·G-f Levisa River~ in Buchanan County,, 
Virginia. . 
Q. And theP:jlJ:e next year after that was recor~d,, t0-w1t,. 
in the year '~,, ~hat assessment do you find agamst S. A. 
Clevinger t . · · · · .,. 
A. I :find ·57 acres on Bull Creek. 
Q. Now on this list of yours, l\ir. Looney, yo.u have, as of 
each year made the word "surf" or surface~ what do you 
mean by that! 
A. I mean that is only surf ace, that 
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Q. You mean these assessments are 
for surface only where the word s:.urf or surf ace is. inserted t 
~A,,.. Yes. 
Q. Please examine your deed book records in, your office,, in 
Deed Book 97, at page 400 and describe the deed there found 
as you have described the other! 
A. I fui:d a. deed :from S. A. Clevinger to Victoria, his wife,, 
dated May, 1'939, recorded May 20, 1946, conveys 75 acres,, 
lying and being in Buchanan County, State of Virginia, and 
on Bull Greek on Cove Branch of said Creek. The said 75 
acres is described as being the same, more or less, and '' in-
cluding and cootaining all the land that belonged to the said'. 
S. A. Clevinger on the said Cove Branch, adjoining the land 
of Joseph El$Wick, Albert Breeding, Joe Clevinger and 
others.' 1 
Q. And how is Victoria assessed with this: land :for the 
year 1g.47, '48 and '491 
A. She is assessed with 75 acre tract for those years. 
Q. And for the years 1950 through and including '53, what 
assessment is contained on your list T 
~'1.. An assessment in the name of Lonnie Clevinger 20 acres,, 
Bull Creek; except for the year '51, and the assessment is 
for 30 in tne name of Lonnie Clevinger, on Hall Creek. 
Q. Are all of the list of asses·sments which you have filed 
tfod for surf ace lands and in Grundy District, is that true T 
A. Yes . 
. Dep·. Vol. 3 page 51 r Q. What district is all Bull Creek 
waters situate in l 
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A. Grundy District. 
Q. Have you made examination of the records of your office· 
to ascertain whether any of the assessments shown on your 
list have been returned delinquent and the taxes have never 
been paid by anyone? 
A. No, I haven't checked any of the delinquent taxes 
records in connection with the Clevinger assessments. 
Q. Will you check your delinquent tax record on file in, your 
office and report what delinquencies, if any, there are against 
any of these assessments of lands shown on the list you have 
filed? Will you file that list, please Y 
A. I will do so. (Marked "Exhibit Assessment List No. 
1'' filed) · 
Q. Have you also, Mr. Looney, made a list of the assess-
ments against Bull Creek Coal Company as found from the-
land books of this county, these minerals from and including 
the years 1934·to and including year of 1953, and if so, file said 
list as a part of your evidence, marking same Looney As-
sessment List No. 2 Y 
A. I have ( filing same as requested) made a list of as to 
a tract containing 6220 acres. 
Q. Have these assessments been for the same number of 
acres for each year Y 
A. They have. 
Q. And they are in what district? 
A. On Bull and Poplar Creeks, in Grundy District. 
Q. And this was for minerals onlyY 
Dep. Vol. 3 page 52 ~ A. Yes. · 
Q. Will you file· the list which you 
have made as Looney Assessment List No. 2 Y 
A. I file same. Q. Did you find any delinquent taxes against any of these 
lands in the name of Bull Creek Coal Company? 
A. No, I didn't find any delinquencies in, the name of Bull 
Creek Coal Company. 
Q. Have you also made an examination of the delinquencies 
in the name of Bull Creek. Coal Company lands for the af Qre-
said years, said examination being maqe from the delinquent 
land books of your office? 
A. Yes, I have. 
Q. Did you find any delinquencies for any of said years 
from 1934 to 1953, inclusive against Bull Creek Coal Com-
pany? . 
A. I did not. 
1"34 Supreme Court of Appeals of Virginia · 
J. L. Looney. 
CROSS EXAMINATION. 
Mr. Griffith : 
Q. Mr. Looney, you didn't check the records of the land 
book from 1902 and prior thereto with reference to John C. 
Clevinger, taxation as to real estate, did you Y 
A. No, I didn't. 
Q. Now, the records of the assessments in your office of the 
real estate from 1885 up to 1903, when John C. Clevinger 
undertook to sever the mineral from the surface is here, or 
supposed to be here, isn't it Y 
Dep. Vol. 3 page 53 ~ A. Yes. 
Q. Now, do you know, or have you 
checked to know whether John C. Clevinger was assessed with 
real estate, other than what his grants show from the com-
monwealth and deeds of conveyances show Y 
A. I don't know and I haven't checked. 
Q. Did you check your records to determine whether J. W. 
Chapman, Trustee, was taxed with any mineral lands from 
1903 up to the tiine he made his conveyance to Bull Creek 
Coal Company Y 
A. No, I didn't check. 
And further this deponent sayeth not. 
Signature waived. 
State of Virginia, 
County of Buchanan, to-wit: 
I, Elsie L. Sayers, a Notary Public in and for the County of 
Buchanan, State of Virginia, do certify that the fore going 
depositions of Taze Hackney, Anderson Elswick, Albert 
Breeding, Loncey Clevinger, J. R. Doak, Joseph S. Gillespie 
and Jennings L. Looney were taken before me at the time and 
places, and for the purpose in the caption mentioned. 
Given under my hand, this 9th day of December, 1954. 
My commission expires July 9, 1955. 
ELSIE L. SAYERS, Notary Public. 
Received and filed 9th day of December 1954. 
ELSIE L. SAYERS,]). Clerk . 
• • • • • 
I.Joncey Clevinger, v. Bull Creek .Uoa'l Oompan.,-, Inc. tS5 
J .. R. Doak.. 
· :The depositions of J. R. Doak :and others taken on .Septem-
l>er 9, 1955, at the law offices .of Pobs.t & Coleman, Attorneys, 
in the town of Grundy, Virginia,. pursuant to notice hereto 
.r.eturned_, before Elsie L. Sayers, a · Notary Public Jor 
.Buchanan Comt.ty, Virginia, to be read in evidence -0n behalf 
of the complainant in that cea:-tain suit in chancery IJ,.OW pend-
ing in the Circuit Court of Buchanan County., Virgini~ where-
in, Bull Creek Coal Company, Inc. is the Complainant, and 
Lonc~y Clevinger and Lomiie Clevinger are the Defendants. 
Present: H. Claude Pobst, :and Marjorie C-Oleman, Attor-
neys, Grundy, Virginia, and Joseph S. Gillespie, Attorney,, 
Tazewell, Virginia, Counsel for Complainant ; and 
A. T. Griffith and Brantley Griffithf Attorneys, Lebanon, 
Virgini~ Counsel for Defendants. 
Dep. Vol. 4 page 2} J. R. DOAK, · · · · 
a witness of lawful ~ being ftrst duly 
:sworn, deposes an.d says: . · 
DIRECT EXAMINATION. 
Mr. Gillespie: . 
Ql. Please state your name, age and occupation. 
A. J. R. Doak; age 63; I am employed by Harman Mining 
Corporation and by Feds Creek Coal Company, in charge of 
their Engineering Office in Tazewell, Virginia. 
Q2. Are you th.e same J. R. Doak who heretofore testiood in 
this case in August, 19547 
A. Iam. 
Q3. Mr. Doak, you spe·ak of Harman Mining Corporation, 
how long have you been employed by that CompanyY 
Mr. Griffith: We will interpose our objection to this qnes· 
tion and each and every one along this line (grounds assigned 
at close of direct examination). 
A. Harman Mining Company is a new company which ju·st 
started into business in December, 1954, at that time having 
bought out and taken over the mining operation formerly 
o.wned and operated by H. E. Harman Coal Corporation. 
Q4. Were you employed by H. E. Harman Coal Corpora· 
tion prior to the time it was bought out and taken over ht 
Harman Mining Corporation 7 
A. Yes. 
' I 
13'6 Supreme Court of Appea;ls of Virginia . 
J,.Rr Doak. 
Q5. Wh:en did yQU first sta:rt working for H. E. Harman 
Coa:1 Corporation 1 
Dep. Val. 4 page 3 f A. In 1935. 
. Q5. How.long didl yoo work for H. E.._ 
Harman Coal CorpQrmion after' you first started in 19·35' 
A. I worked fol' :w .. E. Harman Coa:I Corporation constantly 
from 1935 until that cCOOIJ.pa:ny sold out itg business in Decem-
ber, 1954. _; ' 
Q7. Where were yon: located while you worked for H. E. 
Harman Coal Corporation¥ 
A. From 19·35 until April, 1952, the place of my work was at 
the H. E. Harman Coal Corporation plant at Harman, in 
Buchanan County, Virginia. Irr April, 1952, after Mr. H. A. 
Kiser died, I began working in the company engineering office 
at Tazewell and worked there after that in charge of that 
office for H. E. Harman Coal Corporation. 
QS. What kind of work did you do for H. E. Harman Coal 
Corporation when you were working at Harman, Virginia? 
A. I was the field engineer for H. E. Harman Coal Corpo .. 
ration, doings its surveying work both inside and outside 
the mines. 
Q9. What has been the nature of your duties since you took 
charge of the office at Tazewell, in April, 19521 
A. Since I came to the engineering office at Tazewell in 
April, 1952, I have had charge of that office, I have had cus-
tody and care 'of all of the engineering records of H. E. Har-
man Coal Corporation and have done all of the drafting, plat-
ting and mapping in connection with its mining and the mak-
ing of its engineering records. 
Q10. Do you know when H. E. Har-
Dep. Vol. 4 page 4 ~ man Coal Corporation first started 
. mining coal at its coal mining plant at 
Harman, Buchanan County 1 Virginia 1 
A. January 1, 1935. 
Qll. Do you know how H. E. Harman Coal Corporation 
acquired the right to mine the coal which it began mining in 
January,1935¥ 
A. By lease from Bull Creek Coal Company. 
Q12. Have you seen and examined an executed copy of the 
lease from Bull Creek Coal Company to H. E. Harman Coal 
Corporation under which H. E. Harman Coal Corporation 
began its mining in January, 1935? 
A. I have. 
Q13. What is the date of that leasei 
A. The date of that lease is January 1, 1934. 
Loncey Clevinger, v. Bull Creek Coal Company, Inc. 137 
J. R. Doak. 
Q14. As field engineer for H. E. Harman Coal Corporation 
for a period of 17 years and as head of its engineering de-
partment for the further period since, did you become familiar 
with the properties covered by the coal mining lease from 
Bull Creek Coal Company to H. E. Harman Coal Corpora-
tion t 
A. Yes. 
·Ql5. Where is Harman, Virginia, the place where the coal 
mining plant of H. E. Harman Coal Corporation was located'? 
A. Harman is located on Bull Creek, about 3 miles west of 
the point where Bull Creek empties into the Levisa River. 
Q16. You have stated that H. E. Harman Coal Corporation 
began mining in the coal which it acquired by lease from Bull 
Creek Coal Company in January, 1935 ; 
Dep. Vol. 4 page 5 ~ do you know just what seams· of coal 
were covered by that lease t 
A. The Clintwood seam and the Splashdam seam. 
Q17. Which one of these seams did H. E. Harman Coal 
Corporation first begin mining in, in J an,uary, 1935 Y 
A. The Splashdam seam. 
Q18. Later on did H. E. Harman Coal Corporation begin 
mining and developing the Clintwood seam also Y · 
A. Yes. 
Q19. Did H. E. Harman Coal Corporation continuously and 
constantly operate and mine in the coal which it acquired by 
lease from Bull Creek Coal Company from the time of the 
beginning of its operation in January, 1935, down to the 
time it sold out that operation in December, 19541 
A. Yes, H. E. Harman Coal Corporation operated con-
stantly and continuously in this Bull Creek Coal during the 
whole period after January, 1935, until it sold.out the mines. 
There might have been short intervals or periods of time dur-
ing those years· when the mines were shut down on account 
of labor strikes but such times were few and of very short 
duration. 
Q20. Do you know how many tracts of land are ref erred 
to and described in the lease from Bull Creek Coal Company 
to H. E. Harman Coal Corporation of January 1, 19341 
A. Sixty tracts. 
Q21. Do you know the total aggregate acreage of all of the 
tracts of land included in the lease from Bull Creek Coal 
Company to H. E. Harman Coal Cor-
Dep. Vol. 4 page 6 ~ pora tion 1 
A. 9,356.04 acres. 
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J. R. Doak. 
Q22. According to the lease, did Bull Creek Coal Company 
own the same interest and estate in each of these tracts¥ 
A. No, Bull Creek Coal Company was the owner of the 
fee simple title to a few of these tracts. In most of them, 
however, it was only the owner of the eoal estate or the coal 
and mineral estate and in the case of four tracts mentioned in 
the lease it was only the owner of an undivided one-third 
of the coal estate. 
Q23. Are all of the tracts mentioned and referred to in the 
coal mining lease from Bull Creek. Coal Company to H. E. 
Harman Coal Corporation contiguous, that is, do each of these 
tracts adjoin another one or more of the tracts covered by 
the lease¥ 
A. All of these tracts are contiguous in the sense that each 
tract adjoins some other tract of land described in the lease 
with the exception of the last tract mentioned in the lease, 
being the Jesse E. Childress 370 acre gree tract which is 
slightly detached from the other Bull Creek properties and 
the Frederick Stiltner tract of 58.82 acres on Poplar Creek. 
which is also slightly detached so as not to actually adjoin 
other Bull Creek properties. 
Q24. Then all of the tracts of land included in the Bull 
0reek lease to H. E. Harman Coal Corporation of January 1, 
1934, are contiguous and adjoining so as to form one body 
of property with the exception of two tracts aggregating 
428.82 acres t 
Dep. Vol. 4 page 7 ~ A. Yes. 
Q25. Is the John 0. Clevinger 244.85 
acre tract. one of the tracts of land mentioned, described and 
leased in the coal mining lease of January 1, 1934, from Bull 
Creek Coal Company to H. E. Harman Coal Oorporation t · 
A. Yes. 
Q26. How is that tract situated as to being adjoining and· 
contiguous with other tracts of Bull Creek Coal described and 
leased in that lease¥ 
A. It adjoins and has common lines with three other tracts 
of land which are included in that coal mining lease. . 
Q'27. Is it correct then, Mr. Doak, that with the exception, 
of two tracts containing 428.82 acres which are slightly de-
tached from the other tracts described in the Bull Creek lease 
the remainder of the property described in that lease is made 
up of adjoining and contiguous tracts which constitute one 
large area of 8,927.22 acres f 
A. That is correct. 
Loncey -Clevlnger, -v. Bull Dr-eek Ooal Company, Inc. 13t 
J.. R. DtJ.ak... 
· 'Q28. And the John C. Clevi:nger 244.S5 acre tra:ct l!>f land 
which has ·be.en heretofo;re testified abQut in this ease is :one 
of the tracts in this large body of 8,927.22 acres! 
..A. Yes . 
. Q29. Wa'S the mining which H. E. Harman Oo·al -Corpora-
. 'tion began in the Splashdam -seam in January, 1935, in the 
large area. of 8,927.22 acres, mad-e up of oon,tig.uous tracts 
-which y,au have ref er;red to? 
A. YeB. 
Dep. Vel. 4 page 8} Q30. Has the mining in this boun-
dary of 8,927.22· acres been constant 
:aud continuous in the Bull Creek coal· from January, 1935, 
·until H. E. Harman Coal Corporation sold out the mines in 
December, 1954! · . · : 
A. Yes, except for short periods of shutdown. on account 
of labor strikes, as I have mentioned before. 
Mr. -Griffith: Question No. 3 of the direct examination and 
<each and every question thereafter of this witnes·s, and an-
Ewers thereto, is objected to as irrelevant, .immaterial and 
inadm.is'sibl~ and entirely foreign to any issue involved in 
this case, and m@tion is here made to strike the evidence of 
-this witness, and each and every part thereof objected to, as 
;shown herein, for the reasons herein named. 
'CROSS .EXAMINATION. 
Mr. Griffith: 
Q. Mr. Doak, when you stated in your direct exam:ination) 
tbat with the exception of two tracts containing 428.82 acres, 
which are slightly detached from the other tracts, the lease 
was made up of adjoining and -contiguous tracts of land, did 
you mean by that that this lease of the Bull Creek Coal Com-
pany did not cover other small areas which was not embraced 
in those contiguous tracts? · 
A. I don't understand your question. . 
Q. Well, you were asked if the lease from the Bull Creek 
Coal Company to Harman was made up of contiguous tratlts 
. of land? 
Dep. Vol. 4 page 9 } A. That is right. · 
Q:. 4,nd you sfa!ted that it was, with 
the exception of two tracts, 1sn 't that right? 
A. Well, the two tracts, only two detached and didn't join. 
Q. But the point I am getting at, did or did not the outside 
boundary lines also embrace other small areas other than the 
·~ . .. ~ ,. . . -
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descripti,m GJ.f tne tra'Cts. ma:ki:ng up the b~undary Y The 7 
acre tract o.f land claimed by Mr. Clevinger1 wasn.'t that em,.: 
braced in the lease f 
A. It was on inside that Ieasie. 
Q. Was. that 7 acre tract of land within an;y CJI tne- other 
C(l)ntiguons tra:cts of land in the munime:ats of title which the: 
Bull Creek Coa:I Company-faiids t 
A. All I know was embraced irr. the ~ne tract, I guegg it was: 
embraced in the whole Iea:s-e'. · · 
Q. But I am ~ot. talking about tna:t,,. I am talking about, was 
that embra:ced i:tn1.:ey:. deed that the· Bull Creek had" that is the 
7 .7 acres¥ · · · · 
Mr. Gillespie: Objection is- mad'.e nere because· it Iras beeII 
repeatedly heretofore testified in this case that the 7.7 acre 
tract of land is included within the description of the J 11Jhn C. 
Clevinger 244.85 acre traet of land,. and is· a part of the coal 
which waS' acquired by Bu:11 Creek Coal Compa:ny through 
its deed to the com estate in the John C. Clevinger 244.85i 
acre t:ract of land. 
A. All I know if embraced the J (OOill 
Dep. V @l. 4 page 10 ~ Clevinger 244 acres. is a:11 I kn®W about 
. it.. 
M:r. Griffith ~ 
Q. In your engineering wark, did you ascertafo whether 
or not John C. Clevinger had any grant or deed to that 7.7 
acres? 
A. Na, sir, I did not,. I was working for Mr. Kiser a:t the 
time. 
Q. Did you find where J ohrr C. Clevinger had a deed of con-
veyance for the 62/100 acre that is involved in tmg s,u:iJt, re·-
:f erred to in the testimony O'f C. B. Belcher! 
Mr. Pobst: Objected to because the fraction of an acre 
tract of land is not involved in this suit and the question there- . 
fore is immaterial. 
M;. Griffith: C~nnsel for t~is defef!dant1 Lancey Clevinger, 
replies that there 1s a cross-bill filed rn this case for the pur-
pose of reco'\Tering for the '\Talue of the coal which has been 
mined, or notice has been given and copies served on counsel 
:for the complainant, that motion will be lodged in the court 
for the permission to file an amended and supplemental cross 
bill to conform to the proof that has been taken. . 
Mr. Pobst: Replying to Mr. Grifl;ith's reply, counsel for 
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J. L. Looney. 
complainant states that in its opinion it would be improper 
to inject any litigation about the fraction of an acre of land in 
this suit when it was brought solely 
Dep. Vol. 4 page 11 ~ for the purpose of adjudicating the 
title to the 7.7 acre tract of land the 
fraction of an acre tract does not join the other tract, does not 
have the same source of title, is in no way connected with it 
and must be made the subject of an independent and entirely 
different suit or action. Counsel for complainant will, there-
fore, when same is offered, object to the court receiving and 
considering any additional or supplemental answer, as Mr. 
Griffith states that the defendants, or one of them, will here-
after ask the court to be allowed to :file. 
A. I don't know a thing about that 62/100 acre, whatever 
it is, I don't know a thing about it; never heard of it. 
And further this deponent sayeth not. 
Signature waived. 
J. L. LOONEY, 
the next witness, being duly sworn, deposes and says: 
DIRECT EXAMINATION. 
Mr. Pobst: 
Q. I believe you are the Clerk of the Circuit Court of 
Buchanan County, and have been for many many years? 
A. I am. 
Q. Are you the same J. L. Looney who testified heretofore 
in this suit? 
A. I am. 
Dep. Vol. 4 page 12 } Q. Yon have heretofore testified 
and as a part of your deposition :filed 
in this suit a list of certain assessments of lands against John 
C. Clevinger and others beginning in the year 1913 and con-
tinuing through the year 1953, which list you marked as 
"Exhibit Assessment List No. 1." At that time you were 
asked to <lheck your delinquent tax records as to whether or 
not the taxes under these assessments had been paid. Have 
you now checked the delinquent tax records in your office for 
that purpose, and if so, with what result? 
A. I have checked the records today and find no delinquent 
or unpaid taxes against any of the lands reported in said 
assessme~t list for that period. 
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And further this deponent sayeth not. 
JENNINGS L. LOONEY. 
Mr. Pobst: At this time counsel for the complainant an-
nounce that we do not desire to take any further evidence in, 
this matter. 
Mr. Griffith: Counsel for the defendants announce that 
they do not desire· to take further evidence in, this case. 
Dep. Vol. 4 page 13 ~ State of Virginia, 
County of Buchanan, to-wit: 
I, Elsie L. Sayers, a Notary Public in and for the County 
• of Buchanan, in the State of Virginia, do certify that the fore-
going depositions of J. R. Doak and Jennings. L. Looney were 
taken before me at the time, place and for the purpose in the 
caption mentioned, and that witnesses were sworn. 
Given under my hand, this 10th day of September, 1955. 
J. R. Doak 
J. L. Looney 
ELSIE L. SAYERS, Notary Public 




Notary's Fee $6.50 p. d. 
Received and filed 12th day of Sept. 1955. 
ELSIE L. SAYERS, D. Clerk . 
• • • • 
DEPOSITIONS FOR DEFENDANTS. 
The depositions of C. B. Belcher and others taken before 
Elsie L. Sayers, a Notary Public for Buchanan County, Vir-
ginia, on May.23, 1955, at the law offices of Pobst & Coleman,: 
in the town of Grundy, Virginia, to be read in evidence on 
behalf of the defendants in the case of Bull Creek Coal Com-
pany, Inc., complainant v. Loncey Clevinger and Lonnie Cle-
Lonc~y OJ.evinge-r., v. _B-r.tll Cr.eek :Oo~ Oempany, Inc. :HJ 
0 .. B .. Belcher. 
winge-r., Defendants, now pending -in th.e Ciro'liit C0urt foll 
::Buchanan County, Virginia. · . 
.A._ppeara:noos: Miss Mar.jorie Colemaii ~ Mr~· Joe .S. 
Gillespi~, Counsel for Complainant; and . . 
Arthur Griffith,, Counsel for Def .endants; and Loncey Cle-
vinger, OJJ.e-Of the Defendants ;in person. 
Received and filed 21st day of June 195,5. 
ELSIE L~ SAYERS., D. Clerk. 
Dep. Vol :5 ;page 2 l 'C. B. BELCHER~ .. 
a witness of lawful age, called for and 
on behalf of the Defen~ts., being first duly sworn., deposed 
.as follows : · · 
DffiECT .EXAMINATION. 
Yr. Gxiffith:: 
Q. Mr. Belcher, ple-ase 'State your~' residence and oCCU· 
pation. . 
A. Fifty.two years old, I •live three miles south of Grundy., 
;and I am a land su.rveyor and ooal mining engineer. 
Q. How mucili experience have you had in land surveying 
:and as mining engineering? 
A. Well, both combined its been 29 years. 
Q. Are you a regular civil engineer or surveyor under the 
Virginia statute? 
A. Surveyor, Y6S, sir. . 
Q. I will get you to state whether or not you did any ·sur· 
veying for Mr. Clevinger in an effort to establish and locate 
"the lines of the John C. Clevinger grunts that are involved 
in this case 7 
.A. Yes, sir, I run the grant lines, part of them. 
· Q. Did you mak-e a map -of your 'Surveying and location of 
'the lines of those various tracts? . 
A. Yes, sir. · 
Q. I will hand you a paper here and ask you to state pleas~ 
whether or not that is the map of the 'Surveying you did in 
the location of those variom1 grants Y 
A. Yes, sir. 
Q. Now, I will ask if you will please file that map as a map 
. · of your evidence, marked C. B. Belcher 
Dep. Vol. 5 page 3 } Map. 
A. Yes., sir. 
. . . ' 
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C. B. Belcher. 
{Map received and filed as: requested). 
Q. Now, I notice from that map, Mr. Belcher, o.n the south 
side of that map a :Yef erence to John C. Clevinger 420 acre 
grant, January ~,.1858, Grant Book lJ page ~9, I will get you 
to state please whether or net you had a certified copy of the, 
calls in that gr~nt when·you were locating the lin:es of the 
7r7 acres which ~.later granted to Mr. Clevinger! 
A. Yes, sir. .t,v . · 
Q. Now, I also notice on your map a; reference to other 
grants from the Commonwealth, one the John C. Clevinger 
14 acres, of January 17, 1889, in DBG, which I presume is 
Deed Book G, page 91, I will get you to state please whether 
or not you had certified copies of these other gra:nts which 
you ref er to on thfa map! 
A. Yes, sir. 
Q. Now, I will get you to state, please, whether or nm you 
did the surveying of the 7.7 acre tract to the best of your abil-
ity and in a correct and acrcmate manner! 
A. Yes, sir. 
Q. I will get you to state please whether or not you. have-
examined or checked that 7.7 acre tract which was granted to 
Mr. Clevinger with reference to determining the area that has 
been mined aut and the quantity of coal that has been mined 
from that. 
Mr. Gillespi.e: Objection is made to this question because 
it has no relevancy in regard to mat-
Dep. Vol.. 5 page 4 ~ ters at issue in this case.. 
A. Yes, sir, I calculated the tonnage. 
l\fr. Griffith: 
Q. What tonnage of coal did you eafoalate has been mined 
from the Splash Dam seam of ooal on this: traeU 
Mr. Gillespie: Objection is made to this question for rea-
son there is no showing· as to how the witness may be ac-
quainted with such facts. 
A. The total tons mined on the 7.7 acres, as of March 22, 
1955, was 16,744 tons. 
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Mr. Griffith: 
Q. Did you observe whether there has been any minmg 
from either of the other areas that was· granted to Mr. Clevin-
ger or was the mining all done on this 7. 7 acres Y 
A. There was 2,394 tons mined on a 62/100 acre tract. 
Q. Did you find any mining on any of the other grants¥ 
A. No. 
Q. Now, how did you figure that, Mr. Belcher, that tonnage, 
the manner that you calculated that tonnage¥ 
A. I used a H. E. Harman Coal Corporation map and cal-
culated the total tonnage, then calculated the tons mined. 
Q. Now the map, was that the extension of the mined area 
as shown on the blue print of the Company or was that just 
the area of the land and then you made your calculations from 
the area of the 7. 7 acre tract Y 
A. Well, I used the height as shown 
Dep. Vol. 5 page 5 } on the map, and the total tons on the 
7.7 acres, then I used the map to cal-
culate the tons that has been mined. 
Q. Whose map was it you said you had, was it H. E. Har-
man Coal Corporation map or Bull Creek Coal Company's Y 
A. H. E. Harman Coal Corporation. 
Q. What connection has the H. E. Harman Coal Corpora-
tion with this mining down there? 
A. They did the mining. 
Q. Now I will get you to state what seam of coal that was 
that was mined? 
A. Splash Dam. 
Q. How thick was that seam of coal? 
A. Vv ell, it varies in thickness. In this area it runs from 
33 to 45 inches high but I used 34 inches in height in calcula-
tions. 
Q. I will get you to state, if you know, what is the value of 
the coal in place or was along about 1951 Y 
A. I don't know. 
Q. Well, do you know what royalty is usually paid in that 
locality for the mining of that seam Y 
A. Ten cents. 
Q. Do you know what that coal was bringing along 1951 at 
the drift mouth f 
A. No. 
Q. Now, Mr. Belcher, I believe I overlooked asking you 
about whether or not you did any surveying of that 66/100 
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acre that was granted to Mr. Clevinger, 
Dep. Vol. 5 page 6 ~ you did that surveying as well as the 
7. 7 acres, did you¥ 
A. Yes. 
Mr. Gillespie: Objection is made to this question and the 
answer thereto because it is not involved in this suit and has 
no connection with it. 
:Mr. Griffith : 
Q. I will get you to state whether or not you observed in 
this mine whether or not there was any haulway through any 
part of this 7.7 acre area through which coal from other prop-
erties had been hauled, as haulway to remove coal from other 
lands¥ 
A. I calculated the tonnage that was hauled over the haul-
way as pointed out to me by Loncey Clevinger and the haul-
way crossed the 7.7 acre tract. 
Q. What quantity of coal did you find had been removed 
of necessity came over this 7.7 acres or through iU 
Mr. Gillespie: Same objection as made to previous ques-
tions. 
A. Well, from the area mined, as pointed out by Clevinger, 
398,300 tons. 
Mr. Griffith: 
Q. I will get you to state whether or not that was from 
another boundary or tract of land other than the 7.7 acres. 
A. That is right. 
Q. I will get you to state whether or not there is in. this 
locality any recognized rate of com-
Dep. Vol. 5 page 7 ~ pensation for haulage rights over and 
through the entries or tipples or ad-
joining lands, that is usually adhered to and recognized by 
the coal operators in Buchanan County. 
Mr. Gillespie : Objection is made to this question :because 
it has no bearing upon any issue involved in this ease. 
A. I don't know that there is any rule about it, all I know 
are some cases, I have come into contact with and worked 
with. 
Lon:c-ey Olevlrrger, -v. Bull :Creek .Ooa<J. Company, Inc. 14:f 
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Mr. Ori.llit1a:: 
Q. I will .get you to :state bow Iamjliar )'IOU ·a-re ·with the 
:acts .and conduct --0f the coal companiies in, this county with 
ir,ei:-erence to purchasing and paying fo:r haulage rights over 
:a;r,id llir.ougb. ,0ther coal operatk>us. How much experience 
Jl:rave you had in that connection, little .gr how much have you 
learned Ol' know .about-the ru.lel 
Mr. Gmespie: .Same ~bjectioo. t0 this question as to prev-
ious question,s on this .subject. · · 
A. Well, all I know, I wol"ked for PerijITT',l: J~well Coal Com-
pany, :as tmgineer., and did their work~they have approxi-
mately 1500 acres· leased, in their lea'Se it specifies that if any 
,coal is hauled over them Perigan. Jew.ell is to pay them .2%e 
:a ton. 
Mr. H.riffith: 
Q. I will get you to state whether -or n-ot that, in. your 
opinion, is a reasonabl.e compensation. fer ~a:ulage rights. 
Mr. Gillespie! · Ob:jection i's '.again, 
Dep. Vol. 5 page 8} made for same· il"easons above stated 
and further re·ason. that the witness, by 
hls own an-swer, has disqualified himself as an expert in. this 
1Case. 
A. Well, in my opinion it would be a fair price. 
Mr. Griffith: 
Q. Now, getting back to yeur surveying, Mr. Belchel', this 
:surveying yrou did, how did you happen to do itf were · yon 
county surveyor at that time? 
A. Yes, sir. 
Q. Now, for what purpose did you make the survey? 
A. I was asked by Loncey Clevinger to run it out for him. 
Q. For what particular purpose, what purpose did he ha.'Ve 
in mind by asking you to run it T 
A. He said he was told or learned that it was vacant :and 
nnappropriated land owned by the Commonwealth. 
Q. Well, I will get you to state whether or not you did take 
all of the adjoining lands, grants, ·around to determin,e 
whether or not it was vacant and unappropriated land, in 
making your survey T 
. · A. By the gl'ants1 it w.as, yes, sir. 
·.· ( 
HB S:a:prem.e Cwrt -0f Appea:Is of Virginia. 
C. B. Bekhe.r. 
Q. I believe-I didn't ask you about-was there any. other 
area now besides the 7 .7 acres and the 66/100 acre, did you 
find any other area in there which you surveyed out as waste 
and unappropriated land t 
A. There was a 1.73 acres, but so far as I know there was no 
mining done on it. 
Q. I will ask yon, if you know,, 
Dep. Vol. 5 page ·9 ~ whether or not H. E. Harman Coal 
· ·co:rpo:ration operated under lease from 
the Bull Creek Coal Company, .do you know whom they were 
operating under! . . · 
A. I would:rr't .. SS,y/I~ :never saw it, I couldn't say. 
' 'CROSS EXAMINATION. 
Mr. Gillespie: 
Q. Mr. Belcher, you were employed by Mr. Clevinger to 
make these surveys, you were speaking about, you didn't 
make them as a part of your duties as county surveyor, is 
that correcU 
A. Well, I run the grants out to determine whether there 
was any land that hadn't been granted from the common-
wealth. 
Q. But you did that under employment by Mr. Clevinger 
and he was paying you for the work, isn't that correcU 
A. Yes, sir. 
And further this deponent sayeth not. 
Signature waived. 
Mr. Griffith: We offer in evidence grant from the Common-
wealth of Virginia to Loncey Clevinger, bearing date on the 
1st day of February, in the year of our Lord one thousand 
nine hundred and :fifty-two for 7.7 acres of land, with the re~ 
quest that we be permitted to leave certified copy in place 
of the original, which is of record in Grant Book No. 3, page 
349. 
Mr. Gillespie : It is stipulated by 
Dep. Vol. 5 page 10 ~ counsel for the complainant that said 
grant may be shown in evidence in 
this case by the Notary placing in the file a certified copy of 
said grant, as it appears of record in the Buchanan County 
Clerk's Office at Grundy, in Grant Book No. 3, page 349, that 
being the grant to the 7.7 acre tract, 
Mr. Griffith: I want to ask that Mr. Gillespie be sworn 
and called as an adverse witness, and I ask that he be ad-
ministered the oath that I may ask him. 
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JOSEPH S. GILLE-SPIE, 
the next witness, called as an adverse witness, being first 
duly· sworn, deposed as follows : 
DIRECT EXAMINATION. 
:Mr. Griffith: 
Q. Mr. Gillespie, do you have any connection with the Bull 
Creek Coal Company or· H. E. Harman Coal Corporation Y 
· A. I am secretary and treasurer of Bull Creek Coal Com-
pany. 
Q. Do you have any connection with H. E. Harman Coal 
Company? 
A. No. 
Q. I will ask you whether or not the Bull Creek Coal Com-
pany made a lease to H. E. Harman Coal Corporation of any 
part of the lands that is involved in this 7.7 acre area? 
A. It is alleged in the bill of complaint in this cause that 
Bull Creek Coal Company, Incorporated, by indenture of 
lease, dated on the 21st day of January, 1934, leased to H. E. 
Harman Coal Corporation a tract of land referred to as the 
John C. Clevinger 244.85 acre tract of land and which tract 
includes the 7. 7 acres. 
Q. I will get you to state whether 
Dep. Vol. 5 page 11 ~ or not the H. E. Harman Coal Cor-
poration has paid the royalty for the 
coal that thev did mine from the 7.7 acre area to the Bull 
Creek Coal· Company Y 
A. So far as Bull Creek Coal Company is advised at this 
time H. E. Harman Coal Corporation has paid to Bull Creek 
Coal Company royalty on all coal that it has mined under 
that lease above mentioned. 
Q. Does your company have a record separating the quant-
ity of coal that came from the 7 ;7 acres and the other part so 
that you could determine that amount or quantity mined from 
the 7.7 acres? 
A. No, Bull Creek Coal Company does not have any 
separate particular record in that connection. 
Q. How much royalty did Bull Creek Coal Company get for 
coal under this lease? · ·. 
A. The lease calls for royalty of Sc a ton. 
Q. I will get you to state whether or not the Bull Creek 
Coal Company does have any rule with reference to haulage 
rights across its areas from other parties, did you have any 
recognized value of haulage rights as adhered to by Bull 
Creek Coal Company? 
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Joseph 8. Gillespie. 
A. It is my recollection that this lease to H. E. Harman, 
Coal Company allowed haulage without charge as between 
other tracts that might be leased by H. E. Harman Coal Cor-
poration on the waters of Poplar Creek, Bull Creek, and I 
believe Conaway Creek, and H. E. Harman did lease and 
operate tracts- from other owners on those creeks and hauled 
through Bull Creek Coal Company's tracts without charge. 
In case of coal from properties other 
Dep. Vol. 5 page 12 ~ than those on the waters of Bull 
Creek, Poplar Creek and Conaway 
Creek, Bull Creek Coal Company has made a charge of 2c per 
ton for haulage rights through its property from H. E. Har-
man Coal Corporation. 
And further this deponent sayeth not. 
Signature waived. 
Mr. Griffith: Counsel for Defendants announces that we 
rest. 
State of Virginia, 
County of Buchanan, to-wit: 
I, .Elsie L. Sayers, a Notary Public in and for the County 
of Buchanan, State of Virginia, do certify that the foregoing 
depositions of C. B. Belcher and Joseph S. Gillespie were 
taken before me at the time, place and for the purpose in the 
caption mentioned; that witnesses were sworn and signa-
tures waived. 
My commission expires July 9, 1955. 
Given under my hand, this 20th day of June, 1955. 
ELSIE L. SAYERS, Notary Public 
for Buchanan County, Virginia . 
• • • 
A Copy-Teste: 
H. G. TURNER, Clerk. 
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